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784 UNITED STATES COUBT OF APPEALS FOB THE 

DISTBICT OF COLUMBIA. 

Tax Court Docket No. 358-B. 

BInu-Vise, Incobpobated, Petitioner-AppeUant, 

V. 

Wab Contbacts Pbice Adjustment Boabd, 
Bespondent-AppeUee. 

Petition to Review the Decision of the Court 
of the United States. 

Knu-Vise, Incorporated, a corporation organized and ex¬ 
isting under the laws of the State of Michigan, with its 
principal oflGice and place of business in the City of Detroit, 
Wa.yne County, Michigan, hereby respectfully petitions for 
review of the decision and determination of The Tax Court 
of the United States in the above-captioned proceeding, en¬ 
tered January 26,1951, and respectfully shows: 

(1) Party seeking review. —^Review is sought by Knu- 
Vise, Incorporated, who was petitioner in the Tax Court. 

(2) Nature of the controversy. —^The controversy arose 
under the provisions of the Renegotiation Act of 1943 

785 (Act of April 28,1942, c. 247, Title TV, §403,56 Stat 
245, as amended, 50 U. S. C. App. §1191). 

(3) Decision sought to he reviewed. —The decision sought 
to be reviewed is the decision of the Tax Court of the United 
States entered January 26,1951, in the matter of Knu-Vise, 
Incorporated y. War Contracts Price Adjustment Board, 
Tax Court Docket No. 358-R, whereby a determination of 
excessive profits was made by the Tax Court under the as¬ 
serted authority of the statute last above cited. 

(4) Court in which review is sought. —^Review is sought 
in the United States Court of Appeals for the District of 
Columbia. 
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(5) Necessary facts to establish jurisdiction of said 
Court ,—^Petitioner snbmits the following facts to establish 
jurisdiction of said Court: 

The War Contracts Price Adjustment Board, respondent, 
was created by the statute above cited. The statute pro¬ 
vides, among other things, that the principal office of the 
Board shall be in the District of Columbia. The Board, 
asserting the power and right so to do under said statute, 
determined that petitioner had received or accrued exces¬ 
sive profit in the amount of Eighty Thousand Dollars 
($80,000.00) for the year 1943. On January 26, 1951, the 
Tax Court of the United States, asserting power so to do 
under the said statute, determined the amount of excessive 
profit to be One Hundred Thousand Dollars ($100,- 
786 000.00) for the year 1943. Petitioner seeks review 

thereof under the provisions of the statute above 
cited and under the provisions of the Internal Bevenue 
Code, Subtitle A, Chapter 5, Subchapter B (Act of Febru¬ 
ary 10,1939, c. 2, 53 Stat. 1 and following, as amended, 26 
U. S. C. §§1140-1146, inclusive). 

Petitioner also will rely upon the provisions of Section 
10 of the Administrative Procedure Act (Act of June 11, 
1946, c. 324, §10, 60 Stat 243, 5 U. S. C. §1009). 

Respectfully submitted, 

Kinr-ViSB, Incobpobated, 

By (Sgd.) J. A. Hebbington, 

Its President, 

Petitioner. 

(s) Floyd F. Toomey, 

1200 - 18th Street, N. W., 
Washington 6, D. C., 
Attorney for Petitioner. 

• •••••••• 
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788 Filed Apr 18 1951 

UTSTTED STATES COUET OP APPEALS POE THE 
DISTEICT OP COLI7MEIA. 

Tax Conrt Docket No. 476-E. 

Ejsttj-Vise, Ihcoepoeated, Petitioner-Appellant, 

V. 

Wae Coittbacts Peice Adjustment BofAED, 
Respondent-AppeUee, 

Petitioii to Review the Decudon of the Tax Court 
of the United States 

Enu-Vise, Incorporated, a corporation organized and 
existing nnder the laws of the State of Michigan, with its 
principal oflBce and place of business in the City of Detroit, 
Wayne County, Michigan, hereby respectfully petitions for 
review of the decision and determination of The Tax Conrt 
of the United States in the above-captioned proceeding, 
entered January 26,1951, and respectfully shows: 

(1) P<urty seelcmg review. —^Review is sought by Elnu- 
Vise, Incorporated, who was petitioner in the Tax Court 

(2) Nature of the controversy. —^The controversy arose 
under the provisions of the Renegotiation Act of 

789 1943 (Act of April 28,1942, c. 247, Title IV, §403, 56 
Stat 245, as amended, 50 U. S. C. App. §1191). 

(3) Decision sought to he reviewed. —^The decision sought 
to be reviewed is the decision of The Tax Court of the 
United States entered January 26, 1951, in the matter of 
Knu~Vise, Incorporated v. War Contracts Price Adjustment 
Board, Tax Court Docket No. 476-R, whereby a determina¬ 
tion of excessive profits was made by the Tax Court under 
the asserted authority of the statute last above cited. 

(4) Court in which review is sought. —^Review is sought 
in the United States Court of Appeals for the District of 
Columbia. 


(5) Necessary facts to establish jurisdiction of said 
Court. —Petitioner submits the following facts to establish 
jurisdiction of said Court: 

The War Contracts Price Adjustment Board, respondent, 
was created by the statute above cited. The statute pro¬ 
vides, among other things, that the principal office of the 
Board shall be in the District of Columbia. The Board, 
asserting the power and right so to do under said statute, 
determined that petitioner had received or accrued excessive 
profit in the amount of Thirty-five Thousand Dollars ($35,- 
000.00) for the year 1944. On January 26, 1951, The Tax 
Court of the United States, asserting power so to do under 
the said statute, determined the amount of excessive profit 
to be Fifty-five Thousand DtoUars ($55,000.00) for 
790 the year 1944. Petitioner seeks review -thereof xmder 
the provisions of the statute above cited and under 
the provisions of the Internal Bevenue Code, Subtitle A, 
Chapter 5, Subchapter B (Act of February 10,1939, c. 2, 53 
Stat. 1 and following, as amended,- 26 U. S. C. §§1140-1146, 
inclusive). 

Petitioner also will rdy upon the provisions of Section 
10 of the Administrative Procedure Act (Act of June 11, 
1946, c. 324, §10,60 Stat 243,5 U. S. C. §1009). 

Respectfully submitted, 

JCnXJ-VlBB, INCOBFOEATED, 

By (Sgd.) J. -A Hebbestgton, 

Its President, 

Petitioner. 

(b) Flotd F. Toomet, 

1200 - 18th Street, N. W., 
Washington 6, D. C., 
Attorney for Petitiorter. 


i 

! 
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1 Docket No. 358-R 

Kntj-Vise, Incobpokated, Petitioner, 

V. 

Wab Contracts Price Adjustment Board, Respondent. 
Appearances 

For Taxpayer: C. J. Batter, Esq., Floyd F. Toomey, Esq. 
For War Contracts: Frederick N. Cnrley, Esq. 

Docket Entries. 

1945 

Dec. 17—^Petition received and filed. Petitioner notified. 
Fee paid. 

17—^Bequest for hearing at Detroit filed by petitioner. 
12/20/45 granted. 

20—Copy of petition served on respondent. 

1946 

Feb. 4—^Motion for extension to April 4,1946 to move and 
and April 19,1946, to answer filed by respondent 
2/4/46 grant^ 

Apr. 2—^Motion for extension to 5/4/46 to answer petition 
filed by respondent 4/3/46 granted. 

May 1—Answer filed by respondent 
’’ 2—Copy of answer served on taxpayer—^Detroit, 

Michigan. 

1948 

JnL 21—^Hearing set Oct il, 1948 at Detroit, Michigan. 

7/21/48. copy served on respondent 
Sep. 22—Motion to continue hearing filed by petitioner 
9/23/48 granted. 

1949 

Apr. 19—^Hearing set June 15,1949 at Detroit, Michigan. 
Jnn. 7—^Motion for continuance to the next Detroit calen¬ 
dar filed by petitioner. 
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Jun. 9—Hearing set June 14,1949 at Detroit, Midiigan, on 
petitioner's motion. 

’’ 14—^Hearing had before Judge Van Fossan. Peti¬ 

tioner's motion for continuance to the next Detroit 
calendar, showing good cause, hied and granted at 
hearing. 

JuL 12—^Transcript of hearing of 6/14/49 filed. 

Sep. 6—Hearing set November 7, 1949 at Detroit, Michi¬ 
gan. 

Nov. 17,18—^Hearing had before Judge Hill on the merits. 

19, 21 Thirty days to file amended answer. Stipula¬ 
tion of facts filed at hearing. 

22,23—^Petitioner’s brief due Feb. 21, 1950—^Respond¬ 
ent’s April 3, 1950—^petitioner’s reply April 24, 
1950. 

Dec. 19—Transcript of hearing of 11/17/49 filed. 

” 19—Transcript of hearing of 11/18/49 filed. 

” 19—^Transcript of hearing of 11/19/49 filed. 

” 19—^Transcript of hearing of 11/21/49 filed. 

” 19—Transcript of hearing of 11/22/49 filed. 

” 19—^Transcript of hearing of 11/23/49 filed. 

Dec. 21—^Motion to file amended answer to conform to 
proof, amended answer lodged filed by respondent. 

Dec. 23—^Motion granted and amended answer filed. 

2 

1950 

Jan. 20—Motion to admit attached document into evidence 
filed by respondent. 1/23/50 granted. 

Feb. 20—^Brief and proposed findings of fact filed by peti¬ 
tioner. Copy served. 

May 2—^Motion for extension of time to May 2, 1950 to 
file brief filed by respondent. 3/3/50 granted. 

May 2—^Brief filed by respondent. 

” 17—^Motion for ccrtension to July 15,1950 to file reply 
brief filed by petitioner. 5/18/50 granted. 

Jul. 13—^Eeply brief filed by petitioner—copy served. 
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1951 

Jan. 25—^Memorandum findings of fact and opinion render¬ 
ed, Hill J. Order will be entered in accordance 
herewith. Copy served. 

’’ 26—^Decision entered, Hill J. Div. 2 Copy served. 

Apr. 18—^Petition for review by TJ. S. Court of Appeals for 
the District of Columbia filed by petitioner. 

** 19—^Entry of appearance of Floyd F. Toomey as coun¬ 

sel filed. 

’’ 20—^Proof of service of petition for review filed. 

May 15—^Motion for extension of time to July 17, 1951 to 
prepare and transmit record filed by taxpayer. 

” 15—Order enlarging time to July 17,1951 to prepare 

and transmit record entered. 

Jun. 14—^Motion for transmission of exhibits in original 
form; petitioner's exhibits 5 thru 14,^16, 16 thru 
23,25, 26, 28 thru 34, 36 thru 43, and respondent's 
exhibits E thru Z, AA thru HH, JJ thru PP and 
Exhibit PP attached to motion of Jan. 20, 1950, 
filed by petitioner. 

** 18—Order re transmission of petitioner's original ex¬ 

hibits 5 thru 15, 16 thru 23, 25, 26, 28 thru 34, 
36 thru 43; respondent’s original exhibits E thru 
Z, A A thru HH, JJ thru PP and Exhibit PP at¬ 
tached to motion of January 20, 1950 to U. S. 
Court of Appeals for the District of Columbia 
upon advice of counsel entered. 

’ ’ 20—^Designation of record filed by taxpayer with proof 

of service thereon. 
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Dodket No. 476-B. 

Kiot-Vise, Incobpobated, Petitioner, 

V. 

Wab Contbacts Peicb Adjustment Boabd, Respondent. 
Appearances 

For Taxpayer: C. J. Batter, Esq., Floyd F. Toomey, Esq. 
For War Contracts; Frederick N. Cnrley, Esq. 

Docket Entries. 

1946 

May 14—^Petition received and filed. Petitioner notified. 
Pee paid. 

** 14—^Request for hearing at Detroit filed by petitioner. 

5/15/46 granted. 

” 15—Copy of petition served on respondent. 

JnL 8—^Answer filed by respondent. 

” 11—Copy of answer served on petitioner—^Detroit, 

MidL 

1948 

JnL 21—^Hearing set Oct. 11, 1948 at Detroit, Michigan. 

7/21/48 copy served on respondent. 

Sep. 22—^Motion to continne hearing filed by petitioner. 
9/23/48 granted. 

1949 

Apr. 19—Hearing set Jnne 14^ 1949 at Detroit, Michigan. 
Jnn. 7—^Motion for continuance to the next Detroit calen¬ 
dar filed by petitioner. 

” 9—^Hearing set Jnne 14,1949 at Detroit, Michigan on 

petitioner’s motion. 

” 14—^Hearing had before Judge Van Fossan. Peti¬ 

tioner’s motion for continuance to the next Detroit 
calendar, showing good cause, filed and granted 
at hearing. 

JuL 12—^Transcript of hearing of 6/14/49 fiOled. 





Sep. 6—^Hearing set November 7, 1949 at Detroit, Michi¬ 
gan. 

Nov. 17,18—^Hearing had before Judge Hill on the merits. 

19,21—Thirty days to file amended answer. Stipnla- 
tion of facts filed at hearing. 

22,23—Petitioner's brief due Feb. 21, 1950—^Respond¬ 
ent’s April 3, 1950—^Petitioner’s reply April 24, 
1950. 

Dec. 19—Transcript of hearing of 11/17/49 filed. 

” 19—^Transcript of hearing of 11/18/49 filed. 

” 19—^Transcript of hearing of 11/19/49 filed. 

” 19—Transcript of hearing of 11/21/49 filed. 

” 19—^Transcript of hearing of 11/22/49 filed. 

” 19—Transcript of hearing of 11/23/49 filed. 

Dec. 21—^Motion to file amended answer to conform to 
proof, amended answer lodged filed by respon¬ 
dent 

Dec. 23—^Motion granted and amended answer filed. 

4 

1950 

Jan. 20—^Motion to admit attached document into evidence 
filed by respondent. 1/23/50 granted. 

Feb. 20—^Brief and proposed findings of fact filed by peti¬ 
tioner. Copy served. 

Mar. 2—^Motion for extension of time to May 2, 1950 to 
file brief filed by respondent 3/3/50 granted. 

May 2—^Brief filed by respondent 

” 17—^Motion for extension to Jnly 15,1950 to fiJe reply 

brief fiOled by petitioner. 5/18/50 granted. 

JuL 13—^Reply brief filed by petitioner—copy served, 

1951 

Jan. 25—Memorandum findings of fact and opinion render¬ 
ed, Hill J. Order will be entered in accordance 
herewith. Copy served. 

” 26—^Decision entered. Hill J. Div. 2. Copy served. 

Apr. 18—^Petition for review by U. S. Court of Appeals for 
the District of Columbia filed by petitioner. 


11 


Apr. 19—^Entry of appearance of Floyd F. Toomey as 
counsel filed. 

** 20—^Proof of service of petition for review filed. 

May 15—^Motion for extension of time to July 17, 1951 to 
prepare and transmit record filed by taxpayer. 

” 15—Order enlarging time to July 17, 1951 to prepare 

and transmit record entered. 

Jun. 14—Motion for transmission of exhibits in original 
form; petitioner’s exhibits 5 thru 14, 16 thru 23, 
25, 26, 28 thru 34,36 thru 43, and respondent’s ex¬ 
hibits E thru Z, AA thru HH, JJ thru P thru PP 
and Exhibit PP attached to motion of Jan. 20, 
1950, filed by petitioner. 

” 18—Order re transmission of petitioner’s original ex¬ 

hibits 5 thru 14, 16 thru 23, 25, 26, 28 thru 34, 36 
thru 43; respondent’s original exhibits E thru 
Z, AA thru HH, JJ thru PP and Exhibit PP 
attached to motion of January 20, 1950 to U. S. 
Court of Appeals for the District of Columbia 
upon advice of counsel entered. 

’ ’ 20—^Designation of record filed by taxpayer with proof 

of service thereon. 

5 Dec 17 1945 

Docket No. 358-R. 

PetitiozL 

The above named petitioner being aggrieved by an order 
of the War Contracts Price Adjustment Board determining 
the existence of excessive profits for the year ended Dtecem- 
ber 31, 1943, petitions this Court for a redetermination 
thereof, and respectfully shows: 

L 

Petitioner is a corporation organized under the laws of 
the State of Michigan on June 12, 1939, with its office at 
2200 Eighth Street, Detroit 16, Michigan. 


V 
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n. 

This Conrt has jurisdiction to redetermine the existence 
of excessive profits, if any, pursuant to Section 403 of the 
Sixth Supplemental National Defense Appropriation Act 
(56 Stat. 245) as amended in full by Section 701 of the 
Eevenue Act of 1943 (58 Stat. 78), hereinafter referred to 
as the Eenegotiation Act, due to the issuance by the said 
Board of an order made on October 1,1945, and mailed to 
your petitioner by registered mail on that date, 
6 deeming the determination of the War Department 
Price Adjustment Board of June 21, 1945, its deter¬ 
mination and order. A copy of the said order of the re¬ 
spondent of October 1,1945, is attached hereto and marked 
Exhibit A; a copy of the order of the War Department 
Price Adjustment Board dated June 21, 1945, is attached 
hereto and marked Exhibit A; a copy of the order of the 
War Department Price Adjustment Board dated June 21, 
1945, is attached hereto and xnarked Exhibit B; and, a copy 
of the statutory statement furnished to your petitioner pur¬ 
suant to Section 403(c) (1) of the Eenegotiation Act of 1943 
(58 Stat. 83) is attached hereto and marked Exhibit 0. 

m. 

The Board determined that your petitioner realized ex¬ 
cessive profits of $80,000.00 during the year ended Decem¬ 
ber 31, 1943, all of whidbi amount is in controversy. Such 
determination was not the result of an agreement with your 
petitioner; but, was a determination made by the Board 
over the protests of your petitioner. The determination 
as made did not cover specific contracts, but was based upon 
the profits realized by your petitioner on the sale of its 
products to contractors who held and performed Govern¬ 
ment contracts. 

IV. 

The petitioner alleges that the Board erred in each of the 
respects following: 


1. The Board erred in holding that the petitioner realized 
excessive profits in the amount of eighty thousand ($80,- 
000.00) dollars. 

7 2. The Board erred in disallowing as an item of 
cost Eoyalty payments allocated to renegotiable busi¬ 
ness in the amount of thirty-two thousand and three hun¬ 
dred and twenty-three ($32,323) dollars. 

3. The Board erred in determining that all profits in 
excess of ten and six-tenths (10.6%) percent on renegotiated 
sales and after the disallowance of the aforesaid royalty are 
excessive. 

4. The Board erred in determining that the sum of twenty- 
five thousand and sixty-seven ($25,067) dollars, or four and 
four-tenths (4.4%) percent on sales after renegotiation is a 
fair and reasonable profit; and, that all profit in excess of 
the said amount and percentage is excessive. 

5. The Board erred in failing to give proper and full ef¬ 
fect to the efficiency of the petitioner, with particular re¬ 
gard to attainment of quantity and quality production, re¬ 
duction of costs and economy in the use of materials, facili¬ 
ties and manpow'er. 

6. The Board erred in failing to give proper and full 
effect to the reasonableness of costs and profits, with par¬ 
ticular regard to volume of production and normal earn¬ 
ings. 

7. The Board erred in failing to give proper and full 
effect to the extent of risk assumed, including the risk inci¬ 
dent to reasonable pricing policies and the maintenance of 
large inventories for the accommodation of contractors. 

8. The Board erred in faUing to give proper and full 
effect to the nature and extent of the contribution of the 
petitioner to the war effort, including its inventive, educa¬ 
tional and developmental contributions; also its coopera¬ 
tion in supplying technical engineering assistance 

8 to the (Government and contractors. 

9. The Board erred in failing to give proper and 
full effect to the character of the business, including com¬ 
plexity of manufacturing technique. 
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10. The Board erred in failing to give proper and full 
effect to the policy of the petitioner of mannfactnring on a 
volnme basis in advance of sales orders; and, the economy 
in manufacture and improved service to the trade resulting 
from such policy. 

11. The Board erred in failing to give proper and full 
effect to the initiative of the petitioner in educating the 
trade in the uses of its special tools and the savings to the 
Government in dollars, time and manpower resulting from 
the many and varied uses of such tools in the aircraft in¬ 
dustry. 

12. The Board erred in holding that the Royalty Ad¬ 
justment Board treated the Royalty payments as a gift of 
corporate funds. 

13. The Board erred in holding that the Royalty arrange¬ 
ment did not appear to be an arm’s length transaction. 

14. The Board erred in estimating that the Royalty pay¬ 
ments are not allowable as an item of cost under the Inter¬ 
nal Revenue Code. 

15. The Board erred in holding that the petitioner made 
available its patented devices in the furthering of the war 
effort The petitioner held a non-exclusive license—^not 
patents. 

16. The Board erred in failing to find that by comparison 
with the year 1941—^which showed a profit of thirteen and 
two-tenths (13.2%) percent on sales—^the profits for the 
year xmder review are not excessive. 

17. The Board erred in failing to find that by com- 
9 parison with the year 1942—^which showed a profit 
of eighteen and four-tenths (18.4%) percent on sales 
and resulted in a clearance by the Secretary under the Re¬ 
negotiation Act—^the profits for the year under review are 
not excessive. 

18. The Board erred in failing to find that the petitioner 
realized no excessive profits in the year under review; and, 
that a profit of sixteen and four-tenths (16.4%) percent is 
not excessive under the peculiar circumstances of the case. 
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19. The petitioner presents that the said Renegotiation 
Act, to the extent that it subjects the petitioner’s subcon- 
racts to renegotiation and requires it to pay any sums 
whatsoever to the United States on account of its business 
for said period, is void and without lawful effect because; 

(a) It is repugnant to Article I, Section 1, and 
Article I, Section 8, Clause 18, of the Constitution 
of the United States in that it unlawfully delegates 
legislative power; 

(b) It is repugnant to the Fifth Amendment to the 
Constitution of tiie United States in that it deprives 

. the petitioner of its property without due process of 
law; 

(c) It is repugnant to the Fifth Amendment to the 
Constitution of the United States in that it takes peti¬ 
tioner’s property for public use without just compensa¬ 
tion; 

(d) It is repugnant to the Tenth Amendment to the 

Constitution of the United States in that it exercises 

10 a power not delegated to the United States; 

(e) It is repugnant to Article m. Sections 1 and 
2, of the Constitution of the United States in that it 
forbids full recourse to the Courts of the United States. 

20. The petitioner presents that the Renegotiation Act 
as applied to the petitioner and in respect to the period 
here in question does not provide for; 

(a) Any standard or guide by policy, rules or other¬ 
wise, for determining whether excessive profits have 
been earned; 

(b) Any limitation upon the discretion which may 
be exercised in determining whether excessive profits 
have been realized; 

(c) Any Court review 

and in these respects and in each thereof is repugnant to 
Article I, Section 1, and Article I, Section 8, Clause 18 of 
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the Constitution of the United States and to the Fifth and 
Tenth Amendments thereto in the several respects and for 
the several reasons set forth in Paragraph 19 hereof. 

21. The petitioner presents that the said Renegotiation 
Act purports to permit, authorize and direct the taMng, 
for the benefit of the United States, or departments thereof, 
of petitioner's property as a result merely of opinion that 
excessive profits have been realized. The said Renegotia¬ 
tion Act declares no rule or policy which can be adminis¬ 
tered other than arbitrarily and by whim and caprice. 

Notwithstanding the Renegotiation Act does not set 
11 forth any rules or standards for the determination 

of excessive profits, the Congress has, nevertheless, 
delegated to administrative officers the right to determine, 
by unguided opinion, excessive profits. In these aspects 
the said Renegotiation Act is void and without lawful ef¬ 
fect because it is repugnant to Article I, Section 1 and 
Article I, Section 8, Clause 18, of the Constitution of the 
United States and to the Fifth and Tenth Amendments 
thereto. 

22. The petitioner presents that the Congress of the 
United States has provided other statutory enactments ap¬ 
plicable to corporations and commonly known as the cor¬ 
poration income and excess profits tax laws, which are de¬ 
signed by uniform rule to exact taxes at high rates upon 
corporate earnings where, because of the War, they are 
beyond normal The corporation income and excess profits 
tax laws provide substantially uniform standards for the 
determination of such income as represents excess profits. 
The Renegotiation Act is in reality a taxing measure de¬ 
signed in fact to further tax excess profits, but without pro¬ 
viding any such standards. It is designed to add to the 
revenues of the Treasury of the United States monies which 
normally would be, and should be, raised by taxation to the 
extent necessary for the maintenance of the Government 
The lack of fixed policy, standards or rules in the Renegotia¬ 
tion Act is designed to result, and has resulted, in radically 


different treatment of, and discrimination against con¬ 
tractors and subcontractors substantially similarly situ¬ 
ated. There are no provisions with respect to classification 
of contractors in said Renegotiation Act or in its 

12 practical administration. There neither is, nor can 
be, even such equality of treatment and equal protec¬ 
tion of the laws as is necessary to meet the minimum re¬ 
quirements of the Fifth Amendment to the Constitution of 
the United States, and thus, in that respect, the said Re¬ 
negotiation Act operates to take petitioner’s property with¬ 
out due process of law. 

23. The Petitioner presents that the Renegotiation Act 
permits renegotiation, only in such cases where it is to the 
disadvantage of the subcontractor, and to the corresponding 
advantage of the United States; that is to say, prices may 
under the terms of said Renegotiation Act be revised down¬ 
ward only, and not upward. The said Renegotiation Act, 
therefore, denies that mutuality of treatment to which peti¬ 
tioner is entitled under the Fifth Amendment to the Con¬ 
stitution of the United States. 

24. The petitioner presents that said Renegotiation Act, 
and said order, if enforced, will operate to confiscate peti¬ 
tioner’s property and to take it for the benefit of the United. 
States and for public use without just compensation and 
without due process of law in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

25. The petitioner presents that all of the sales of the 
petitioner are made in relatively small amounts, no one 
order approaching $100,000.00; and, none of such sales were 
made to the United States, but, directly to industrial users. 
Under the circumstances no contractual relations exist be¬ 
tween the United States and the petitioner; and, to the 
extent that the said Renegotiation Act compels the peti¬ 
tioner to pay to, or for the account of, the United States, 

any sums whatever on such contracts, the said statute 

13 is uncons-titutional in that it is repugnant to the Fifth 
Amendment to the Constitution of the United States 
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in that it deprives petitioner of its property without due 
I process of law. 

26. The petitioner presents that the said Benegotiation 
Act was enacted on Febmary 25, 1944, at a time when the 
petitioner had condnded contractual relations with its 
customers for the year 1943; and if the petitioner, in the 
absence of any contractual relations between the petitioner 
and the United States directly or indirectly, is required to 
pay to, or for the account of, the United States any sums 
whatever, the said statute is unconstitutional in that it is 
repugnant to the Fifth Amendment to the Constitution of 
the United States in that it deprives petitioner of its prop¬ 
erty without due process of law. 

V. 

The facts upon which petitioner relies as a basis for this 
proceeding are as follows: 

1. The petitioner was incorporated under the laws of the 
State of Michigan on June 12,1939, and its principal place 
of business, for the period under review, was 2200 Eighth 
Street, Detroit 16, Michigan. 

2. Prior to January 1,1941, the petitioner was engaged 
as sales agent for toggle action clamping tools manufactured 
by Frank L. McKenna. 

3. Beginning on January 1, 1941, the petitioner acquired 
a non-exclusive license from Frank L. McKenna to manu¬ 
facture and market such line of toggle action clamping tools 
under the “Knu-Vise*’ trademark, and from that date 

forward the petitioner did manufacture and sell a 
14 full line of toggle action clamping tools. 

4. The petitioner was organized by Frank L. Mc¬ 
Kenna in 1939 for the purpose of acting as sales agent for 
the toggle action clamping tools manufactured by Frank L. 
McKenna, and marketed under the trade name * ^Knu-Vise. ’ ’ 

5. At the time the petitioner acquired the manufacturing 
license, that is, as of January 1, 1941, Frank L. McKenna 
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and his wife were the owner of 4995 out of 5000 shares of the 
capital stock of the petitioner. 

6. The said McKenna began the business of mannfactnr- 
ing toggle action clamping tools in November 1937. 

7. Prior to November 1937, the said McKenna was em¬ 
ployed as a shop superintendent by the Detroit Stamp¬ 
ing Co. 

8. While so employed the said McKenna invented a tog¬ 
gle clamp, and, by assignment patent #2,054,572 was issued 
to the Detroit Stamping Co. on September 15, 1936. 

9. The said patent was not a basic patent—clamps had 

been known to the art for a long time—^but an improvement 
on existing devices. < 

10. Differences arose between McKenna and the Stamp¬ 
ing company and McKenna was discharged about Novem¬ 
ber, 1937. 

11. The said McKenna thereupon commenced his own 
business producing products that were substantially similar 
to the products covered by the aforesaid patent. 

12. While so engaged, in manufacturing and merch¬ 
andising, McKenna’s organization continued its re¬ 
search and experimentation in an effort to create superior 

clamps. 

15 13. The Stamping company started infringement 

proceedings in the Federal District Court in Detroit 
and McKenna responded with counterclaims. The stamp¬ 
ing company notified the trade that it was buying articles 
that infringed upon its patents, and subjected McKenna to 
all the harassments possible. 

14. On October 2, 1939, shortly after the incorporation 
of the petitioner, and before trial of the patent suit, a ne¬ 
gotiated settlement was arrived at between the Stamping 
company and McKenna whereby McKenna recognized the 
patent and procured a license on the basis of a five (5%) 
percent royalty. 

15. The petitioner, as sales agent for McKenna, also 
executed a license agreement agreeing to pay the Stamping 
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competitors; that he might wish to license others to manu¬ 
facture the said products; and, that such products patented 
and unpatented were superior in quality and had all the 
advantages of fully patented products. 

31. In determining the royalty rate of five (5%) percent 
both parties were controlled by the royalty rate contained 
in the Stamping company contract—that is, five (5%) per¬ 
cent. 

32. The agreement made became operative from January 
1, 1941 and the petitioner took over the results 

18 of operations from such date; and, proceeded to 
manufacture thereafter. 

33. The petitioner currently recorded in its books and 
paid royalties at the rate of ^e (5%) percent on sales as 
follows: 


1941. 

.$ 6,815.25 

1942 . 

.$18,662.29 

1943 . 

.$34,087.98 


and, in addition thereto, paid to McKenna for the year 1941 
a s^ary of $10,000.00. 

34. McKenna disappeared in October of 1941. An air¬ 
plane in whidi he and a pilot were travelling was lost some¬ 
where in the Pacific Northwest. Neither McKenna nor the 
pilot nor the plane have been found. 

35. Thereupon, James A. Herrington—^who had some 
months before October 1941 assumed an executive position 
with the petitioner—and John D. Scofield, attorney for the 
X>etitioner, assumed the management of the petitioner and 
McKenna ^s affairs. 

36. The royalty payments to McKenna until his disap¬ 
pearance, and then to his estate, caused no additional bur¬ 
den to the taxpayer for the reason that in the absence of his 
products being an improvement upon and no infringement 
of the Stamping company patent, a like royalty would be 
payable to the Stamping company. 

37. The petitioner markets its products—about seventy- 
five different types and sizes—^by means of a group of sales¬ 
men, and the salesmen of a few jobbers, throughout the 


> 
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United States. The salesmen carry the petitioner’s prod¬ 
uct as an accessory to the welding equipment such salesmen 
sell for another manufacturer. 

38. The salesmen receive a fifteen (15%) percent com¬ 
mission on small volume sales and a ten (10%) percent 
commission on large volume sales out of which they pay 
their own travelling and all other expenses. 

39. The salesmen, in the sale of welding machines, 

19 demonstrate to the users of such machines how the 
petitioner’s specially designed clamps speed up the 

volume of work to be welded. Engineers, consequently, 
specify the use of the petitioner’s tools in laying out the 
work. 

40. The clamps petitioner makes are not standard tools 
generally known to industry. They are special clamps 
built to meet specific needs of industry and designed for the 
rapid handling of materials. Engineers are educated by the 
petitioner’s salesmen to the time saving possibilities of such 
tools and they then specify them in the work. 

*41. As the result of conferences between the petitioner’s 
salesmen and engineers the petitioner is called upon to in¬ 
vent and make special tools for special uses. 

42. The war was not a factor in creating a demand for 
the petitioner’s products. 

43. The petitioner, by creating special tools, and educat¬ 
ing industry in the various uses of such tools made a dis¬ 
tinct contribution to the war ejffort and accelerated the pro¬ 
duction of aircraft and other war materiaL 

44. Petitioner sold its products directly to the industrial 
consumer, most of whom—during the period xmder review— 
were contractors holding Government contracts. 

45. The petitioner allowed special discounts on quantity 
sales. The regular discount was 15% and 5% from list 
price, but on volume sales a discount of 40% was allowed. 

46. During the year 1943 the difference between the regu¬ 
lar discounts and the quantity discounts allowed by the 

petitioner amounted to $45,003.83; in other words, 

20 the petitioner sold products at quantity discount 
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rates for $156,712.91 that at regular discounts would have 
realized $201,713.74. 

47. The saving of $45,003.83 to the Government by re¬ 
duction of the prime contractors costs is only a fraction of 
the full saving resulting from decreased labor costs and 
conservation of manpower in prime contractors plants by 
the use of the petitioner’s tools. 

' 48. For the year 1941 the petitioner’s profit amounted to 

13.2% on sales. 

, 49. For the year 1942 the petitioner’s profit amoxmted to 

18.4% on sales and the Secretary of War gave the petitioner 
a clearance under the Benegotiation Act. 

50. For the year 1943 the petitioner’s profit amounted to 
16.2% on sales before renegotiation; whereas, if the order 
of the Board is affirmed the profit will amount to 4.4%. 

51. The petitioner, in order to promptly serve customers 
and lower costs, maintained large inventories and assumed 
an unusual risk in connection therewith, being subject to the 
hazard of a complete absence of demand occasioned by term¬ 
ination of customers’ contracts or change of models caus¬ 
ing existing tools to become obsolete. The Inventory was 
constantly increasing—the amounts at the end of the sev¬ 
eral years were: 


1940 .$ 3,711.01 

1941 .$16,670.17 

1942 .$36,284.30 

1943 .$50,467.79 


52. The petitioner did not seek and did not procure 
Government financial assistance. The petitioner supplied 
all its own capital by capital paid in, accumulated earn¬ 
ings and extensive borrowings from its Estate stock¬ 
holders. 

21 53. During the year ended December 31, 1943 the 

accrued sales of the petitioner amounted to $681,- 
759.71. Of such amount $641,695 were sales to industries 
holding Government contracts. The petitioner made no 
sales to the Ck>vemment of the United States. 
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54. The costs and expenses in connection with the sales 


of $641,695 were: 

Material costs. $133,097.18 

Mannfacturing expenses. 193,593.05 

Balance . 315,004.77 


Sales Expenses 

Salaries. 6,011.26 

Commissions. 45,339.09 

Royalties. 32,323.00 

Advertising. 22,233.08 

Travelling. 6,222.61 

Shipping . 8,908.04 

Miscellaneous. 6,332.98 


Total. 128,370.06 

General & Adm. Expenses. 79,952.99 

Total. 208,323.05 


Balance Operating Profit 
Discounts allowed .. 
Earned and misc. . 


106,681.72 

4,728.84 

2,358.51 


2,397.16 

Net Profit before Taxes and Rene¬ 


gotiation . 104,284.56 

Gross Refund per Board Order. 80,000.00 


Balance . 24,284.56 

Revised Federal Income & Excess 
Profits Tax. 24,023.57 


Net Income—after Taxes and 

Renegotiation. 260.99 
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55. The business of the petitioner during the period under 
review was obtained by competitive bidding; and at all times 
during the period under review competitive conditions ex¬ 
isted in the business the petitioner engaged in. 

56. The profits realized by the petitioner did not cause an 
increase in the cost of articles purchased by the Govern¬ 
ment from the customers of the petitioner; but, on the con¬ 
trary, the use of the products of the petitioner by the air¬ 
craft industry resulted in the reduction of costs to the Gov¬ 
ernment of the United States. 

22 Wherepoee, the petitioner prays that this Honor¬ 
able Court will hear and determine the cause; decide 
that this petitioner has realized no excessive profits for the 
year ended Dtecembr 31, 1943; give relief by ordering the 
refund with interest at 6% on such amounts as the Gov¬ 
ernment of the United States, or any Department thereof, 
may have collected on account of the complained of Order 
of the Board; and, such further relief as in equity and good 
conscience may seem proper. 


C. J. Batteb, 

902 American Security Building, 
Washington 5, D. C., 

Attorney for Petitioner, 


Of Counsel : 

John D. Scofield, 
of Harness, Di<^ey & Pierce, 
General Motors Building, 
Detroit 2, Michigan. 


DiSTBICT or COLXTMBIA, 

City of Washington, ss .: 


James A. Heebington, being duly sworn, says: 

That he is the duly elected President of Khu-Vise, Lacor- 
porated the petitioner herein; that he is duly authorized 
to verify the foregoing petition; that he has read the fore- 


going petition, and is familiar with the statements contained 
therein, and that the statements contained therein are true. 

J. A. Hebbinoton. 


Subscribed and sworn to before me thig 12th day of De¬ 
cember, 1945. 


Theresa Buckhantz, 

Notary Public. 
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WAS COITEBACTS PRICE AUJUSTMENT BOARD 
WASHINGTON 25, D. O. 

Boom 3D 573—^The Pentagon 1 October 1945. 

Khu-Vise, Incorporated 
220 Eighth Street 
Detroit, Michigan 

Gentlemen: 

The War Contracts Price Adjustment Board has con¬ 
sidered your request, which was received on 31 July 1945, 
that it review the unilateral determination entered by the 
War Department Price Adjustment Board on 21 June 1945 
in the amount of $80,000 for your fiscal year ended 31 
December 1943, and has decided not to initiate a review of 
this unilateral determination. Accordingly, there is en¬ 
closed herewith a formal notice advising you that this deter¬ 
mination is deemed the determination of the War Contracts 
Price Adjustment Board. 

Very truly yours, 

Signed (J. S. Peight) 

Lieutenant, XJSNB 

Secretary. 
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24 WAB COITTBACTS FBICE ADJUSTMEITT BOABD 

WASHINGTON 25, D. C. 

Boom 3D 573—The Pentagon 1 October 1945 

Kim-Vise Bicorporated 
2200 Eighth Street 
Detroit, Michigan 

Gentlemen: 

You are hereby notified that, no review having been initi¬ 
ated by the War Contracts Price Adjustment Board, either 
on your request or on its own motion, of the order, dated, 
issued and entered on 21 June 1945 pursuant to renegotia¬ 
tion under the Renegotiation Act, by William B. Biggs, 
Acting Chairman, War Department Price Adjustment 
Board, acting on behalf of the War Contracts Price Ad¬ 
justment Board in accordance with authority delegated 
by it, determining that of your profits derived from con¬ 
tracts with the Departments and subcontracts for your fiscal 
year ended 31 December 1943, Eighty thousand dollars 
($80,000) represents excessive profits which should be 
eliminated, such order is deemed the determination of the 
War Contracts Price Adjustment Board. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail on 
1 October 1945. 

According to the letter dated August 3, 1945 from the 
Internal Revenue Agent in Charge, the applicable tax 
credit, as provided in Section 3806 of the basis upon which 
the computation of such tax credit was made, as set forth 
in the aforesaid letter, the balance due the Treasury of the 
United States is $45,504.74. Any check for this amount 
should be drawn to the order of the Treasurer of the United 
States and delivered to Headquarters, Army Service Forces, 
Office of the Fiscal Director, Attention: Receipts and Dis¬ 
bursements Division, Gravelly Point, Washington 25, D. C. 

Demand is hereby made for the payment of the amount of 
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excessive profits to be elimiiiated less the applicable tax 
credit, as provided in Section 3806 of the Internal Sevenne 
Code. Interest tHU accme at the rate of 6% per anTmm 
from and after 16 October 1945 on any amoimt due under 
such order and unpaid. 

Very truly yours, 

Was Contbacts Pbiob Aujustmeitt Bo^abd, 
(Signed) J. S. Fbight, 

Lieutenant, USNE 

Secretary 

Countersigned: 

(Signed) Mattbice Hibsch 
Colonel, General Staff Corps 
Acting on behalf of the 
Secretary of War 

25 Exhibit B. 

WAB DEPABTMENT 
OFFIOB of the X7KDEB SEOBETABY 
WASHINGTON 25, D. C. 

FRIGE ADJUSTMENT BOABD 

Obdeb XJndeb Delegated Authobity Detebmining 
Excessive Pbofets 


Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceeding 
was duly commenced with Khu-Vise, Incorporated (herein¬ 
after called the **Contractor”) with respect to the aggre¬ 
gate of the amounts received or accrued by the Contractor 
under contracts with the Departments and subcontracts as 
defined in the Benegotiation Act (such contracts and sub¬ 
contracts being hereinafter collectively referred to as “said 
contracts with the Departments and subcontracts”) for the 
Contractor’s fiscal year ended 31 December 1943 (herein-* 
after called “said fiscal year”). 
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In connection with snch renegotiation proceeding, a con¬ 
ference was held with the Contractor at or in connection 
with which there were submitted by the Contractor and ob¬ 
tained from governmental or other reliable sources, certain 
financial, operating and other data relating to the Con¬ 
tractor's business and the Contractor's profits derived from 
' said contracts with the Departments and subcontracts dur¬ 
ing said fiscal year. At and in connection with snch con¬ 
ference the Contractor has been afforded full opportunity 
to submit such additional information and to present such 
contentions as the Contractor deemed material to a deter¬ 
mination of excessive profits within the meaning of the Ee- 
negotiation Act. 

In determining the excessive profits hereinafter deter¬ 
mined, due consideration has been given to all such financial, 
operating and other data and information so furnished or 
obtained, to each of the contentions so presented, and to all 
of the factors referred to in subsection (a) (4) (A) of the 
Benegotiation Act 

As a result of such renegotiation it is hereby determined 
that $80,000 represents the portion of the Contractor's 
profits derived from said contracts with the Departments 
and subcontracts for said fiscal year, which is excessive 
within the meaning of the Renegotiation Act. After proper 
adjustment on account of taxes, other than Federal taxes, 
measured by iucome which are attributable to that portion 
of the Contractor's profits derived from said contracts with 
the Departments and subcontracts for said fiscal year which 
is not excessive, it is hereby determined that the amount of 
excessive profits of the Contractor for said fiscal year which 
should be eliminated is $80,000. 

This order will be deemed the determination of the War 
Contracts Price Adjustment Board upon the conditions pre¬ 
scribed in subsection (d) (5) of the Renegotiation Act. If, 
and as soon as, this order shall be deemed the determina¬ 
tion of the War Contracts Price Adjustment Board, pursu¬ 
ant to subsection (d) (5) of the Renegotiation Act, then the 
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Secretary of War (or such ofiBicial or officials in the War 
Department to whom the power, fonction and duty of exer¬ 
cising sndi anthority and carrying out snch direction may 
be or have been delegated or snccessively redelegated) is 
hereby anthorized and directed to take snch action (inclnd- 
ing the authorization and direction of any other Secretary 
or Secretaries to take such action) as is provided by the Re¬ 
negotiation Act and as he deems appropriate to eliminate 
snch excessive profits to be eliminated. 

In connection with the payment or discharge by any 
means of snch excessive profits to be eliminated, the Rene¬ 
gotiation Act provides that the Contractor shall be allowed 
the applicable credit, if any, for Federal income and excess 
profits taxes as provided in Section 3806 of the Internal 
Revenue Code. 

William R. Bigos, 

Acting Chairman, War Department Price Adjust¬ 
ment Board, Acting on behalf of the War Contracts 
Price Adjustment Board created by the Renegotia¬ 
tion Act, under due delegations of authority made 
pursuant to subsection (d)(4) of the Renegotia¬ 
tion Act. 

Dated, Issued and Entered on 21 June 1945. 

26 Exhibit C 

SPRAR 4 December 1945 

Enu-Vise, Incorporated 
2200 Eighth Street 
Detroit, MiWhigftTi 

Re: Statutory Renegotiation for fiscal year 
ended 31 December 1943. 

Gentlemen: 

In compliance with your request dated 12 October 1945 
and in accordance with the provisions of Subsection (c) (1) 
of the Renegotiation Act, you are hereby furnished a state- 
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ment showing the determination of excessive profits for 
your fiscal year above mentioned and the facts and reasons 
upon which that determination is based. Yon are sometimes 
referred to herein as ‘ ‘ the Contractor ^ ^ or “ the Company. ^ ^ 

1. Letermi/nation of Excessive Profits 

Pursuant to the provisions of the Benegotiation Act, it 
has been determined by order dated 21 June 1945 that, of 
the profits received by or accrued to you during said fiscal 
year under contracts and subcontracts subject to renego¬ 
tiation, the amount of $80,000 constitutes profits which 
should be eliminated. 

2. Svmmary of the Relevant Pacts 

The determination stated above is based upon the facts ^ 

and financial data presented by you relating to the business 
and affairs of your Company. Specific reference is made 
to the following: 

a. Financial Statements 

Schedules lettered A and M attached which contain the 
following information: 

Schedule A contains comparative balance sheets prepared 
from those furnished by you and indicates your financial 
position as of the end of the fiscal year 1941 and as of the 
end of each fiscal year thereafter to and including the year 
ended 31 December 1943. 

Schedule B contains comparative income statements pre¬ 
pared from those furnished by you for the fiscal periods 
ending 31 December 1940 and for each fiscal period there¬ 
after through 31 December 1943. Also contained in Schedule 
B is an income statement for the fiscal year under review, 
namely that ended 31 December 1943, with sales and costs 
allocated as between renegotiate and non-renegotia- 
27 ble business in accordance with the segregation and 
allocation approved by you and used as a basis for 
this renegotiation. Any disallowance as compared with 
costs shown on your books is indicated. 
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&. Other Fcicts Related to the Determination 

Likewise considered were all facts submitted by yon with 
respect to the factors set forth in Snbsection (a) (4) (A) of 
the Renegotiation Act, together with snch other pertinent 
facts relating thereto as have been acquired from govern^ 
mental agencies. A summarization of the facts referred to 
abbve in relation to the statutory factors is as follows: 

1. Character of business, including complexity of mawur 
facturing technique, character and extent of subcon¬ 
tracting, and rate of turnover 

The business of the Contractor formerly consisted of the 
manufacture and sale of toggle clamps and pliers designed 
principally for use by the automobile industry. The pres¬ 
ent line of clamps and tools embodies improvements based 
on inventions and developments made by Frank L. Mc¬ 
Kenna in connection with the requirements of the aircraft 
industry. Many tools were built to meet specific needs of 
airplane manufacturers in relation to production. Some 75 
different types and sizes are currently offered. The Con¬ 
tractor developed new markets by sales engineering demon¬ 
strations. It has been stated that the Company supplies 
about 60% of all clamps of certain types sold. The Con¬ 
tractor performs largely an assembly operation. It buys 
its forgings and castings and a substantial part of the 
finished product Subcontracting consists largely of heat- 
treating and machine work whidi the Contractor was not 
equipped to do but for which it assumes the usual respon¬ 
sibility. Total subcontracting was about 9% of the cost of 
sales. 

2. Amount and. source of public and private capital emr 
ployed and net worth 

The Contractor received no governmental financial as¬ 
sistance. It supplied all its own capital. The expenditures 
for new equipment during the year under review amounted 
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to $4,070, none of which were covered by Certificates of 
Necessity. 

Contractor’s net worth as reflected in Schedule A 
amounted to $30,000 at the beginning of the renegotiable 
year. The only long term debt to be considered as capital 
borrowed from otiaers consists of $53,000 due on 31 Decem¬ 
ber 1943 to Frank L. McKenna, the sole stockholder. There 
was no new capital added during the year except from earn¬ 
ings. If beginning net worth were allocated to renegotiable 
business at the ratio of costs of renegotiable sales to costs 
of all sales, the amount of beginning net worth used in re¬ 
negotiable business would be $28,000. The allocated net 
worth at the beginning of the year showed a turnover of 
approximately 23 times. On such allocated net worth, 
28 the Company’s renegotiable profits for the year 
under review would amount to 396% before rene¬ 
gotiation and to 211% after renegotiation. 

3. E^fficiency of Contractor, with particular regard to 
attainment of qua/niity <md quality production, reduc¬ 
tion of costs and economy in the use of materials, facili¬ 
ties and ma/npower. 

Delivery and quality performance was rated as ‘‘good.” 
Overhead expenses increased materially over 1942. Exclud¬ 
ing royalties, selling and advertising expenses increased 
137% and General and Administrative expenses increased 
49% over 1942. Economy in the use of materials, facilities 
and manpower is rated as average. Cost of materials is the 
largest smgle item in the cost of goods sold, namely 50%. 
Turnover of average inventory, as related to total material 
cost, was approximately 4 times and about 8 times when 
related to total cost of sales. 
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4. Reasonableness of costs and profits, with particular 
regard to volume of production, normcd pre-war eamr 
ings, and comparison of war and peacetime products 

The greater part of the Contractor’s business was ob¬ 
tained on a basis of competitive bidding. It does not ap¬ 
pear, however, that effort was made to reduce prices on 
account of increased wartime volume. No agreement was 
secured from the Contractor for forward pricing. 

Boyalties in the amount of $34,088 ($32,323 of whidi were 
renegotiable) at the rate of 5% of sales were paid to Frank 
L. McKenna during the jear under review. These payments 
were excluded as costs. Mr. McKenna was the sole stock¬ 
holder of the Company. There was no written royalty 
agreement. The informal arrangement between Mr. Mc¬ 
Kenna and the Company does not appear to represent an 
arm’s-length transaction. The Royalty Adjustment Board 
of the Army Air Forces treated the royalty payment during 
1942 as a gift of corporate funds rather than royalties. Even 
excluding royalties, selling expenses were high and in¬ 
creased 137 % in 1943 over 1942 compared with an 82% sales 
increase. Administrative and General expenses were also 
high, namely 12.6% of unadjusted total sales. 

The 1943 sales volume showed an increase of 82% over 
1942 without any material increases in facilities. Earnings, 
before taxes, in 1943 increased by 125% over 1942. Profit 
margin in 1943 was 21.7% as compared to 18.4% and 12.8% 
in 1942 and 1941, respectively. War and peacetime prod¬ 
ucts are about the same. 

5. Extent of risk assumed, including the risk incident to 
reasonable pricing policies 

The Contractor’s pridng policy, resulting in 21.7% profit 
on renegotiable sales, minimized risk. No significant price 
reductions were made during the year under review, and it 
is believed the Contractor did not assume any sub- 
29 stantial risk as a result of its pridng policy. On the 
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other hand, the Contractor appears to be subject to an 
nnnsnal ri^ as a result of the expanded inventoiy, which 
amounted to approximately 168% of net worth at the be¬ 
ginning of the year under review. This fact was given due 
consideration. 

6. Nature and eaitent of contribution to the war effort in- 
eluding inventwe and developmental contribution and 
cooperation with the Government and other contractors 
in supplying technical assistance 

The Contractor claimed that its engineering and de¬ 
velopment work resulted in substantial savings to the Qov- 
emment in both man-hours and money. Becognition is 
given to that contention but consideration must also be 
given to the fact that such enonomies may be the normal 
result of sales engineering for securing and retaining busi¬ 
ness. 

Inventive and development contributions were substantial 
but not outstanding. The Contractor stated that it ren¬ 
dered a considerable amount of assistance to manufacturers 
in the aircraft industry as a result of its engineering serv¬ 
ice and consultation. 

Both the quality of the Contractor’s products and its 
delivery records were good. 

3. Reasons for the Determination 

The facts of the case, considered in relation to the statu¬ 
tory factors as indicated above, lead to the following con¬ 
clusions and reasons for the determination. 

The required refund of $80,000 will result in a retention 
by you of an operating profit, before Federal taxes, of 
$59,000 or 10.6% on adjusted renegotiable sales of $562,000. 
That profit represents a return of 211% on net worth esti¬ 
mated to be allocable to renegotiable business. 

Favorable consideration is due to the Contractor because 
of having made available its patented devices m the further^ 
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ing of the war effort It likewise merited credit for as¬ 
sistance to aircraft manufacturers in engineering advice 
and consultation. Its performance record was average to 
good. No government aid was received. Its expanded in¬ 
ventory at the end of the year under review exposed it to 
an unusual risk. 

On the other hand it must be recognized that the work 
of the Contractor was largely that of assembling and mer¬ 
chandizing and that the manufacturing operations were 
comparatively simple. The changes from its peacetime to 
wartime products were relatively slight and no unusual 
conversion problems are anticipated. Both its rene- 
30 gotiable sales and profits before adjustment, more 
than doubled in 1943 over 1942. Its pricing policy 
did not subject it to any significant risk. Overhead expen¬ 
ses were not well controlled. It w^ estimated that the In¬ 
ternal Revenue Department, when auditing the tax returns 
of the company, will disallow as costs the royalty payments 
to Mr. McKenna. 

The determination was based on the facts outlined in the 
above statement and after full consideration of all informa¬ 
tion supplied by your representatives, both written and oral, 
and of the factors referred to in Subsection (a) (4) (A) of 
the Ren^^tiation Act In view of the above facts, factors, 
and information, the determination is considered just and 
equitable. 

Yours very truly, 

Maxjbiob Hibsch 

, Colonel, G. S. C. 

Ig ChairmaxL' 
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31 SCHEDULE A. 

KNU^riSB INCORPORATED 

Comparailve BaLance Sheets 



- Az 

of 31 Deeemt 

»er- 


1943 

1942 

1941 

ASSETS 




Current Assets: 

$ 

$ 

$ 

Cash 

81,084 

6455 

7440 

Notes & Accounts BeceivaUe—Net 

44,839 

26468 

7,764 

Inventories 

50,468 

36484 

16,670 

Due from Knu>Yise Products Co., Calif. — 

17,666 


Advances to Employees 

1,305 

342 

— 

Total Current Assets 

177,696 

86,815 

31,774 

Los Angeles Branch Account 

—— 

— 

6,858 

Plant, Machinery and Equipment, less 




Beserves for Depreciation 

14,198 

12,883 

7411 

Other Assets: 




Post War Refund of Excess Profits 




Tax 

12,513(A) 3,824(A) 

1 — 

Prepaid Expense 

3,743 

5479 

172 


$208,150 

$108401 

$ 46,715 

LIARIIITIES 




Current Liabilities: 




Notes & Accounts Payable 

$ 19,600 

$ 16,941 

8,563 

Due to £^u-Vise Products Co., Calif. 3,649 



Customers Deposits and Advances 

3,687 


162 

Accmed Expenses 

18,853 

6,776 

18481 

Accrued Federal Income and Excess 




Profits Taxes, less tax anticipation 




notes 

49,882(A) 29,724(A) 

8,400 

Total Current Liabilities 

$ 95,671 

$ 53,441 

$ 35,406 

Due to Frank L. McKenna 

53,487 

25,339 

—> 

NET WORTR 




Common Stock 

5,000 

5,000 

5,000 

Capital Surplus 

1470 

1470 

1470 

Earned Surplus 

52,822 

23,851 

5439 


$208,150 

$108401 

$ 46,715 


Notes: (A) The Contractor has filed amended Federal income and excess 
profits tax returns for 19^ and 1943 which, if adjusted for renegotiation, 
disallowances would result in reducing 1942 taxes by $12,599 and 1942 post- 
war refund by $1,266. The 1943 taxes would be reduced $30,532 and the 
1943 postwar r^und by $4,766. 
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SCHEDULE B. 

ENU-TISE INOOBPORA.TED 

Com/ga/raiwe Income Statements 


Year Ended 31 Deeeniber 1943 Year Ended 31 Dee. 1942 Year Ended 81 Dee. 



Before Benegotiation 

After Ben^iotaation 

After Benegotiation 




Beneg. 

Non-Ben^. 

Total 

Beneg. 

Total 

Beneg. 

Total 

1941 

1940(A) 

Sales (net)—^Fixed Price 

$641,696 

$ 35,041 

$676,736 

$561,695 

$596,736 

$294480 

$371453 

$135446 

$ 30421 

(Toet of Salee 

325473 

17,778 

343451 

825473 

343451 

160,637 

34431 

202438 

77454 

19,610 

Selling and Advertising Expensee 

96,998 

5497 

102495 

! 96498 

102495 

43,478 

57434 

17465 

8434 

General and AdministratiTe Expenses 

80,547 

4497 

84444 

80,547 

84444 

45,461 

22,450 

8440 

Operating Profit 

138477 

7469 

146446 • 

i 58,577 

66446 

54451 

68408 

17477 

(668) 

% of Sales 

(2L6%) 

(21.6%) 

(2L6%) 

(10.4%) 

( 114 %) 

(18.4%) 

(18.4%) 

(12.8%) 

— 

Other Applieable Items: 







Interest Paid 

27 

1 

28 

27 

28 

69 

87 

106 

25 

Other Deductions 

Other Income 

(754) 

(41) 

(795) 

(754 

(795) 

(88) 

(Ul) 

(19) 


Basie Profit for Benegotiation—^FSxed 








« 


Price After State Tax 
Adjustments 

139404 

7,609 

146413 

59404 

66413 

54470 

68432 

17490 

(688) 

% of Sales 

(21.7%) 

(21.7%) 

(21.7%) 

i 10.6% 

U.2% 

(18.4%) 

(18.4%) 

(124%) 

— 

Benegotiation Adjustments-htet (Note C) 34437 

1470 

36,107 

34437 

86,107 

14,^ 

18,662 


• — 

State Taxes on Income- 




Applicable to Excessive Profits 

— 

— 

— 



— 

— 

— . 

— 

Net Profit before Provision for 










Federal Taxes on Income and 
Extraordinary Beserves 

$105,067 

$ 5,739 

IIO 4 O 6 

■ $ 25,067 

304 O 6 

$ 39,447 

49,670 

17490 

(«88) 

Provision for Federal Taxes on 



Income—Gross 



79,371(B) 

; 

36,491 


27437 

5449 


Post-war Befund of Excess Profits Tax (Credit) 


(7,747) (B) 


(3,459) 


(2458) 

— 

Net Profit Before Extraordinary Beserves 


39482 


( 2426 ) 


25,091 

11,741 

(688) 

% of Adjusted Net Worth at Start of Period 

(94.7%) 



(221.9%) 

Over-^ovision for Taxes Due to Amended Betums 

8435 (B) 

; 

8435 


11433 

2451 


Net Profit per Contractor 



$ 30447 

! 

$ 10,651 


$ 13,758 

$ 8490 

(688) 

Notes: 






% > 





(A) Company ineorporated in Jnne 1939. 

(B) Adjnsted to red^ renegotiation adjnstmenti. 

(0) Benegotiation Adjnstmenta eonsist of the following items: 

1. Boyal^ Expense disallowed $^,823 $1,765 $34,088 

2. Depre^tion Expense disallowed 1^14 105 2,019 

$34,237 $ 1,870 $36407 


$ 14,828 $ 18,668 
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33 Filed May 1 1946 

No. 358-K. 


Aiiswer. 


Comes now the respondent by its Assistant Attorney 
General, and in answer to the petition filed herein on Dec¬ 
ember 17,1945, admits, denies and alleges as follows: 

L 

Admits the allegations of paragraph L 

n. 

Admits the allegations of paragraph IL 

m. 

With respect to the allegations of the first sentence of 
paragraph HE, respondent admits that it was determined 
that petitioner's profits for the calendar year 1943 were ex¬ 
cessive in the amonnt of $80,000.00; except as so admitted, 
the allegations of this sentence are denied. Admits the al¬ 
legations of the second sentence of paragraph HX The 
allegations of the third sentence of this paragraph are ad¬ 
mitted, bnt it alleges that the determination of excessive 
profits was made on an overall basis for the calendar year 
1943. 

34 IV. 

1-18. Denies the allegations of snbparagraphs 1 to 18, in- 
clnsive, of paragraph TV. 

19-26. The allegations of subparagraphs 19 to 26, in¬ 
clusive, of paragraph IV, and the various subparagraphs 
thereunder are conclusions of law not requiring an answer; 
insofar as they may be construed as allegations of fact, 
they are denied. 

V. 

1. Admits the allegations of subparagraph 1 of para¬ 
graph V. 
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2-22. For lack of knowledge or information sufficient to 
form a belief, the allegations of subparagraphs 2 to 22, in¬ 
clusive, of paragraph V are denied. 

23. Admits the allegations of subparagraph 23 of para¬ 
graph V. 

24. IHenies the allegations of subparagraph 24 of para¬ 
graph V. 

25-51. For lack of knowledge or information sufficient to 
form a belief, the allegations of subparagraphs 25 to 51, 
inclusive, of paragraph V are denied. 

52. Admits that no financial assistance was furnished to 
petitioner by the United States Government as alleged; ex¬ 
cept as so admitted, the remaining allegations of this sub- 
paragraph are denied for lack of ^owledge or information 
sufficient to form a belief. 

53-56. For lack of knowledge or information sufficient to 
form a belief, the allegations of subparagraphs 53 to 56, in¬ 
clusive, of paragraph V are denied. 

The prayers for relief do not require an answer. 

35 VI 

Denies generally and specifically each and every material 
allegation of fact contained in the petition not hereinbefore 
expressly admitted, qualified or denied. 

Whebbpoee, respondent prays that the Court determine 
the excessive profits herein to be not less than the amount 
determined by the respondent, viz., $80,000.00. 

Respectfully submitted, 

(s) John F. So'KNBTT 
Assistant Attorney General 

Gaines V. Palmes 

Attorney, Department of Justice 
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38 Filed Dec 23 1949 

Docket No. 358-B. 

Amended Answer. 

Comes now the respondent, by the Assistant Attorney 
General of the United States, and for an amended answer 
to the petition filed herein, says: 

L 

Respondent admits the allegations contained in para¬ 
graph I of the petition. 

n. 

Respondent admits the allegations contained in para¬ 
graph n of the x>ctition. 

nx 

With respect to the allegations of the first sentence of 
paragraph ITC, respondent alleges that dnring the conrse of 
renegotiation proceedings prior to the commencement of the 
snit, petitioner represented to the respondent certain facts, 
and based upon snch nnverified representations, it was 
determined that petitioner’s profits for the calendar year 
1943, were excessive in the amount of $80,000; subsequently 
and as a result of present information ascertained as 

39 a result of an examination of petitioner’s books and 
records, respondent alleges that petitioner’s exces¬ 
sive profits for the fiscal year involved herein were not less 
than $130,000; except as so admitted, the allegations of the 
first sentence are denied. Respondent admits the allega¬ 
tions of the second sentence of paragraph HL The allega¬ 
tions of the third sentence of this paragraph are admitted, 
but it is alleged that the determination of excessive profits 
was made on an overall basis for the calendar year 1943. 
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IV. 

1- IS. Eesx)oiideiit denies the allegations contained in snb- 
paragraphs 1 to 18, inclusive, of paragraph IV of the i)e- 
tition. 

19-26. The allegations of subparagraphs 19 to 26, incln- 
sive, of paragraph IV of the petition, and the varions snb- 
paragraphs Iherennder, are conclusions of law not requir¬ 
ing an answer; however, insofar as they may be construed 
as allegations of fact, they are denied. 

V. 

1. Bespondent admits the allegations contained in sub- 
paragraph 1 of paragraph V of the petition. 

2- 22. For lack of knowledge or information sufficient to 
form a belief, respondent denies the allegations contained 
in subparagraphs 2 to 22, inclusive, of paragraph V of the 
petition. 

23. Bespondent admits the allegations contained in sub- 
paragraph 23 of paragraph V of the petition. 

24. Bespondent denies the allegations contained in sub- 
paragraph 24 of paragraph V of the petition. 

40 25-51. For lack of knowledge or information suffi¬ 

cient to form a belief, respondent denies the allega¬ 
tions contained in subparagraphs 25 to 51, inclusive, of 
paragraph V of the petition. 

52. Bespondent admits that no financial assistance was 
furnished to petitioner by the United States Ctovemment 
as alleged; except as so admitted, for lack of knowledge 
or information sufficient to form a belief, respondent denies 
the remaining allegations contained in subparagraph 52 of 
paragraph V of the petition. 

53. Bespondent denies the allegations contained in sub- 
paragraph 53 of paragraph V of the petition and alleges on 
information and belief that petitioner’s total sales during 
the fiscal year involved herein were in the amount of $676,- 
731.71 and that of these total sales, the amount of $630,- 
773.45 were sales subject to renegotiation. 

54. Bespondent denies the allegations contained in sub- 
paragraph 54 of paragraph V of the petition and alleges 
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that petitioner's costs and profits properly allocable to its 
sales subject to renegotiation are as follows: 

Cost of sales: 

Material: 

Inventory, January 1, 1943.. $ 33,820.60 
Purchases. 144,804.72 


178,625.32 

Less, Inventory, December 31, 

1943 . 47,041.03 


131,584.27 

Manufacturing expenses: 

Direct labor. 57,571.43 

Outside processing. 30,190.74 

Indirect labor. 30,952.42 

Rent. 3,821.61 

Insurance-manufacturing _ 2,915.78 

Depreciation — machinery and 

equipment. 3,811.33 

Plant and equipment repairs.. 2,061.95 

Social Security taxes-manu- 

facturing. 3,576.54 

Shop supplies and expense- 6,979.36 

Engineering wages. 3,666.84 

41 Heat, light, power and water 1,408.52 

Freight in. 1,852.00 

Engineering supplies and ex¬ 
pense . 1,089.93 

Depreciation on costs disputed 
in determining renegotiable 
profit . 5,930.28 


155,828.73 


Cost of Sales 


$287,413.02 
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Selling expenses: 

Sales salaries. 5,952.82 

Social security taxes. 531.23 

Commissions paid. 45,888.63 

Advertising. 22,016.95 

Shipping supplies and expense 1,807.25 

Freight out. 791.57 

Auto expense. 1,750.33 

Depreciation—auto and truck. 1,025.93 

Insurance . 378.83 

Traveling . 1,997.17 

Shipping wages and sample 
board labor. 6,222.72 


88,263.43 

General and administrative expenses: 


Officers salaries. 17,042.31 

Office salaries. 30,841.50 

Social security taxes. 1,258.39 

Legal and audit. 15,429.47 

Office supplies and expense.... 3,597.03 

Telephone and telegraph. 2,675.22 

Postage . 1,962.69 

Depreciation — furniture and 

fixtures . 304.00 

Insurance . 674.77 

Taxes—General. 3,198.17 

Donations . 92.93 

Dues and subscriptions. 326.23 

Collection expense. 270.31 

Bad debts. 260.55 

Traveling . 3,796.86 


81,730.43 


Total selling. General and Ad¬ 
ministrative expenses. 


169,993.86 
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Other Income: 

Discounts earned. 1,594.45 

Miscellaneous. 741.13 

Total . 2,335.58 

Other deductions: 

Interest and bank charges.... 26.56 

Total other income less 

other deductions. 2,309.02 

Net Profit before Federal Income 

taxes. $175,675.59 

42 55 and 56. For lack of knowledge or information 

sufEcient to form a belief, respondent denies the al¬ 
legations contained in subparagraphs 55 and 56 of para¬ 
graph V of the petition. 

Bespondent denies generally and specifically each and 
every material allegation of fact contained in the petition 
not hereinbefore expressly admitted, qualified or denied. 

VL 

Whebkfobb, respondent prays that the Court determine 
the excessive profits herein to be not less than the sum of 
$130,000. 

Respectfully submitted, 

H. G. Mobison, 
Assistant Attorney General. 

F. N. CXJELET, 

Fbedebick N. Cxtblev, 

Attorney, Department of Justice. 
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45 FUed May 14 1946 

Docket No. 476-E. 

Petition. 

The above named petitioner being aggrieved by an order 
of the War Contracts Price Adjustment Board determining 
the existence of excessive profits for the year ended De¬ 
cember 31,1944, petitions this Court for a redetermination 
thereof, and respectfully shows: 

L 

Petitioner is a corporation organized under the laws of 
the State of Michigan on June 12, 1939, with its office at 
2200 Eighth Street, I^troit 16, Michigan. 

n. 

This Court has jurisdiction to redetermine the existence 
of excessive profits, if any, pursuant to Section 403 of the 
Sixth Supplemental National Defense Appropriation Act 
(56 Stat. 245) as amended in full by Section 701 of the 
Eevenue Act of 1943 (58 Stat. 78), hereinafter referred to 
as the Benegotiation Act, due to the issuance by the said 
Board of an order made on March 6,1946, and mailed 

46 to your petitioner by registered mail on that date, 
deeming the determination of the War Department 

Price Adjustment Board of January 4, 1946, its determina¬ 
tion and order. A copy of the said order of the respondent 
of March 6, 1946, is attached hereto and marked Exhibit 
A; a copy of the order of the War Department Price Ad- 
' justment Board dated January 4, 1946, is attached hereto 
and marked Exhibit B; and, a copy of the statutory state¬ 
ment furnished to your petitioner pursuant to Section 403 
(c) (1) of the Renegotiation Act of 1493 (38 Stat. 83) is at; 
tached hereto and marked Exhibit C. 

UL 

The Board determined that your petitioner realized ex¬ 
cessive profits of $35,000.00 during the year ended Decern- 
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ber 31, 1944, all of wliicli amount is in controversy. Such 
determination was not the result of an agreement with your 
petitioner; but, was a determination made by the Board 
over the protests of your petitioner. The determination as 
made did not cover specific contracts, but was based upon 
the profits realized by your petitioner on the sale of its 
products to contractors who held and performed Govern¬ 
ment contracts. 

IV. 

The petitioner alleges that the Board erred in each of 
the respects following: 

1. The Board erred in holding that the petitioner realized 
excessive profits in the amount of thirty-five thousand 
($35,000.00) doUars. 

47 2. The Board erred in disallowing as an item of 

cost Eoyalty payments in the amount of twenty-nine 
thousand and four hundred and forty-four ($29,444) dollars. 

3. The Board erred in determining that all profits in ex¬ 
cess of nine and one-tenth (9.1%) percent on renegotiated 
sales and after the disallowance of the aforesaid royalty 
are excessive. 

4. The Board erred in determining that the sum of nine- 
teeen thousand eight hundred and sixty ($19,860) dollars, 
or three and eight-tenth (3.8%) percent on sales after re¬ 
negotiation is a fair and reasonable profit; and, that all 
profit in excess of the said amount and percentage is ex¬ 
cessive. 

5. The Board erred in failing to give proper and full 
effect to the efficiency of the petitioner, with particular 
regard to attainment of quantity and quality production, 
reduction of costs and economy in the use of materials, 
facilities and manpower. 

6. The Board erred in failing to give proper and full 
effect to the reasonableness of costs and profits, with par¬ 
ticular regard to volume of production and normal earnings. 

7. The Board erred in failing to give proper and full 
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effect to the extent of risk assumed, induding the risk 
incident to reasonable pricing policies and the maintenance 
of large inventories for the accommodation of contrac¬ 
tors. 

48 8. The Board erred in failing to give proper and 
fnll effect to the nature and extent of the contribution 

of the petitioner to the war effort, including its inventive, 
educational and developmental contribution; also its co¬ 
operation in supplying technical engineering assistance to 
the Government and contractors. 

9. The Board erred in failing to give proper and full 
effect to the character of the business, including complexity 
of manufacturing technique. 

10. The Board erred in failing to give proper and full 
effect to the policy of the petitioner of manufacturing on 
a volume basis in advance of sales orders; and, the economy 
in manufacture and improved service to the trade resulting 
from such policy. 

11. The Board erred in failing to give proper and full 
effect to the initiative of the petitioner in educating the 
trade in the uses of its special tools and the savings to the 
Government in dollars, time and manpower resulting from 
the many and varied uses of such tools in the aircraft in¬ 
dustry. 

12. The Board erred in failing to ^ve the reasons gov¬ 
erning it in disallowing the royalty payments as an item of 
cost, notwithstanding the express direction contained in the 
penultimate sentence of Section 403(c)(1) of the Renego¬ 
tiation Act. 

49 13. The Board erred in disallowing the royalty 
payments as an element of cost in the absence of a 

bonafide estimation that sudi royalty payments are not 
allowable as a deduction under Chapter 1 and 2E of the 
Internal Revenue Code, in whole or in part. 

14. The Board erred in failing to estimate that the 
royalty payments are allowable as a deduction xmder Chap¬ 
ter 1 and 2E of the Internal Revenue Code. 
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15. The Board erred in failing to find that the petitioner 
was the owner of a non-exclnsive license on patented de¬ 
vices that it nsed fnlly in furtherance of the war effort. 

16. The Board erred in failing to find that by comparison 
with the year 1941—^which showed a profit of thirteen and 
two-thirds (13.2%) percent on sales—the profits for the 
year under review are not excessive. 

17. The Board erred in failing to find that by comparison 
with the year 1942—^which showed a profit of eighteen and 
four-tenths (18.4%) percent on sales and resulted in a 
clearance by the Secretary xmder the Renegotiation Act— 
the profits for the year under review are not excessive. 

18. The Board erred in failing to find that by comparison 
with the year 1943—which showed a profit of sixteen and 
four-tenths (16.4%) percent—^the profits for the year under 

review are not excessive. 

50 19. The Board erred in failing to find that the 

petitioner realized no excessive profits in the year 
under review; and, that a profit of nine and four-tenths 
(9.4%) percent is not excessive under the peculiar circum¬ 
stances of the case. 

20. The Board erred in ailing to find that the petitioner 
realized no excessive profits in the year under review; and, 
that on the premises adopted by the board, a profit of eighty- 
three thousand two hundred and thirty-nine ($83,239) dol¬ 
lars before renegotiation, amounting to fourteen and two- 
tenths (14.2%) percent, is fair and reasonable. 

21. The Board erred in arbitararily and capriciously 
increasing the petitioners profit by twenty-nine thousand 
four hundred and forty-four ($29,444) dollars by an un¬ 
explained and unwarranted disallowance of royalty pay¬ 
ments; and, then, from such infiated base finding that the 
petitioner realized excessive profits of thirty-five thousand 
($35,000) dollars. 

22. The Board erred in finding that the petitioner re¬ 
alized excessive profits of thirty-five thousand ($35,000) 
dollars; notwithstanding that the ultimate result of such 
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finding, and the premises on which it is based, will, accord¬ 
ing to the Board’s own computation, result in a net loss to 
the petitioner for the period under review of fifteen thou¬ 
sand four hundred and seven ($15,407) dollars. (Exhibit 
C, sheet 6) 

51 23. The Board erred in finding that the profit after 
renegotiation as computed by the Board results in a 

return of three hundred seventy-one and one-tenth (371.1%) 
percent on net worth estimated to be allocable to renego- 
tiable business. 

24. The Board erred in failing to find that the profit 
after renegotiation as computed by the Board results in a 
return of forty-five and six-tenths (45.6%) percent on net 
worth and borrowings from stockholders allocable to rene- 
gotiable business. 

25. The petitioner presents that the said Eenegotiable 
Act, to the extent that it subjects the x)etitioner’s subcon¬ 
tracts to renegotiation and requires it to pay any sums 
whatsoever to the United States on account of its business 
for said period, is void and without lawful effect because: 

(a) It.is repugnant to Article I, Section 1, and 
Article I, Section 8, Clause 18, of the Constitution of 
the United States in that it unlawfully delegates legis¬ 
lative power; 

(b) It is repugnant to the Fifth Amendment to the 
Constitution of the United States in that it deprives 
the petitioner of its property without due process of 
law; 

(c) It is repugnant to the Fifth Amendment to the 
Constitution of the United States in that it takes peti¬ 
tioner’s property for public use without just com¬ 
pensation; 

52 (d) It is repugnant to the Tenth Amendment to 
the Constitution of the United States in that it exer¬ 
cises a power not delegated to the United States; 
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(e) It is repngnant to Article m, Sections 1 and 2 , 
of the Constitution of the United States in that it for¬ 
bids full recourse to the Courts of the United States. 

26. The petitioner presents that the Benegotiation Act 
as applied to the petitioner and in respect to the period here 
in question does not provide for: 

(a) Any standard or guide by policy, rules or other¬ 
wise, for determining whether excessive profits have 
been earned; 

(b) Any limitation upon the discretion which may 
be exercised in determining whether excessive profits 
have been realized; 

(c) Any Court review 

and in these respects and in each thereof is repugnant to 
Article I, Section 1, and Article I, Section 8, Clause 18 
of the Constitution of the United States and to the Fifth 
and Tentii Amendments thereto in the several respects and 
for the several reasons set forth in Paragraph 25 hereof. 

27. The petitioner presents that the said Renegotiation 
Act purports to permit, authorize and direct the taking, for 

the benefit of the United States, or departments 
53 thereof, of petitioner’s property as a result merely 

of opinion that excessive profits have been realized. 
The said Renegotiation Act declares no rule or policy which 
can be administered other than arbitarily and by whim and 
caprice. Notwithstanding tiie Renegotiation Act does not 
set forth any rules or standards for the determination of 
excessive profits, the Congress has, nevertheless, delegated 
to administrative officers the right to determine, by un¬ 
guided opinion, excessive profits. In these aspects the said 
Renegotiation Act is void and without lawful effect be¬ 
cause it is repugnant to Article I, Section 1 and Article 
I, Section 8, Clause 18, of the Constitution of the United 
States and to the Fifth and Tenth Amendments thereto. 

28. The petitioner presents that the Congress of the 
United States has provided other statutory enactments ap- 



plicable to corporations and commonly known as the cor¬ 
poration income and excess profits tax laws, which are de¬ 
signed by uniform rule to exact taxes at high rates npon 
corporate earnings where, because of the War, they are 
beyond normaL The corporation income and excess profits 
tax laws provide substantially uniform standards for the 
determination of such income as represents excess profits. 
The Renegotiation Act is in reality a taxing measure de¬ 
signed in fact to further tax excess profits, but without pro¬ 
viding any such standards. It is designed to add to the 
revenue of the Treasury of the United States monies which 
normally would be, and should be, raised by taxation to 
the extent necessary for the maintenance of the Gov- 
54 emment. The lack of fixed policy, standards or rules 
in the Renegotiation Act is designed to result, and 
has resulted, in radically dijfferent treatment of, and dis¬ 
crimination against contractors and subcontractors sub¬ 
stantially similarly situated. There are no provisions with 
respect to classification of contractors in said Renegotia¬ 
tion Act or in its practical administration. There neither 
is, nor can be, even such equality of treatment and equal 
protection of the laws as is necessary to meet the minimum 
requirements of the Fifth Amendment to the Constitution 
of the United States, and thus, in that respect, the said 
Renegotiation Act operates to take petitioner’s property 
without due process of law. 

29. The petitioner presents that the Renegotiation Act 
permits renegotiation, only in such cases where it is to the 
disadvantage of the subcontractor, and to the correspond¬ 
ing advantage of the United States; that is to say, prices 
may under the terms of said Renegotiation Act be revised 
downward only, and not upward. The said Renegotiation 
Act, therefore, denies that mutuality of treatment to which 
petitioner is entitled under the Fifth Amendment to the 
Constitution of the United States. 

30. The petitioner presents that said Renegotiation Act, 
and said Order, if enforced, will operate to confiscate peti- 
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tioner’s property and to take it for the benefit of the United 
States and for public use without just compensation and 
without due process of law in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

55 31. The petitioner presents that all of the sales of 
the petitioner are made in relatively small amounts, 

no one order approaching $100,000.00; and, none of such 
sales were made to the United States, but, directly to in¬ 
dustrial users. Under the circumstances no contractual 
relations exist between the United States and the petitioner; 
and, to the extent that the said Renegotiation Act compels 
the petitioner to pay to, or for the account of, the United 
States, any sums whatever on such contracts, the said 
statute is unconstitutional in that it is repugnant to the 
Fifth Amendment to the Constitution of the United States 
in that it deprives petitioner of its property without due 
process of law. 

V. 

The facts upon which petitioner relies as a basis for this 
proceeding are as follows: 

1. The petitioner was incorporated under the laws of the 
State of Michigan on June 12,1939, and its principal place 
of business, for the period under review, was 2200 Eighth 
Street, Detroit 16, Michigan. 

2. Prior to January 1, 1941, the petitioner was engaged 
as sales agent for toggle action clamping tools manufactur¬ 
ed by Frank L. McKenna. 

3. Beginning on January 1, 1941, the petitioner acquired 
a non-exclusive license from Frank L. McKenna to manu¬ 
facture and market such line of toggle action clamping 

56 tools under the “Knu-Vise’’ trademark, and from 
that date forward the petitioner did manufacture 

and sell a fuU line of toggle action clamping tools. 

4. The petitioner was organized by Frank L. McKenna 
in 1939 for the purpose of acting as sales agent for the 
toggle action clamping tools manufactured by Frank lu 
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McKenna, and marketed xmder the trade name **Knn- 
Vise.” 

5. At the time the petitioner acqnired the mannfacturing 
license, that is, as of January 1, 1941, Frank L. McKenna 
and his wife were the owner of 4995 out of 5000 shares of the 
capital stock of the petitioner. 

6. The said McKenna began the business of manufactur¬ 
ing toggle action clamping tools in November 1937. 

7. Prior to November 1937, the said McKenna was em¬ 
ployed as a shop superintendent by the Detroit Stamping 
Co. 

8. "While so employed the said McKenna invented a toggle 
clamp, and, by assignment patent #2,054,572 was issued to 
the Detroit Stamping Co. on September 15,1936. 

9. The said patent was not a basic patent—clamps had 
been known to the art for a long time—^but an improvement 
on existing devices. 

10. Differences arose between McKenna and the Stamp¬ 
ing Company and McKenna was discharged about Novem¬ 
ber, 1937. 

11. The said McKenna thereupon commenced his own 
business producing products that were substantially similar 

to the products covered by the aforesaid patent. 

57 12. While so engaged, in manufacturing and mer¬ 

chandising, McKenna’s organization continued its 
research and experimentation in an effort to create superior 
clamps. 

13. The Stamping Company started infringement pro¬ 
ceedings in the Federal District Court in Detroit and Mc¬ 
Kenna responded with counterclaims. The Stamping Com¬ 
pany notified the trade that it was buying articles that in¬ 
fringed upon its patents, and subjected McKenna to all the 
harassment possible. 

14. On October 2, 1939, shortly after the incorporation 
of the petitioner, and before trial of the patent suit, a 
negotiated settlement was arrived at between the Stamping 
Company and McKenna whereby McKenna recognized the 
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patent and procured a license on the basis of a five (5%) 
percent royalty. 

15. The petitioner, as sales agent for McKenna, also 
executed a license agreement agreeing to pay the Stamping 
Company five (5%) percent on the sale of articles covered 
by the patent. 

16. A small amount of royalties was paid to the Stamp* 
ing Company under the said agreement. 

17. Just a.bout that time, October 1939, McKenna and his 
organization perfected a completely new line of products 
that were a distinct and substantial improvement over the 
previous line of products, and which did not infringe on the 
Stamping Company patent. The new products, by im¬ 
proved manufacturing technique, were produced at a lower 
cost and performed more effectively and efficiently than the 
patented product. 

18. The Stamping Company after investigation discon¬ 
tinued its efforts to exact a royalty on the improved 

products. 

58 19. Freed of litigation, the business of the Mc¬ 

Kenna company, as manufacturer, and of the peti¬ 
tioner, as sales agent, commenced a rapid growth. The 
volume of sales for the year 1940 was $30,921.11; for the 
first three months of 1941 amounted to $33,511.30; and for 
the whole year 1941 sales amounted to $136,340.97. 

20. About the dose of 1939 McKenna commenced a sales 
agency to cover the Pacific Coast area, trading as Knu-Vise 
Products Company—^not incorporated (hereinafter referred 
to as the Products Company) with a principal place of busi¬ 
ness in Los Angeles, California. 

21. The acquisition of the manufacturing rights at the 
beginning of 1941 substantially increased the scope of the 
petitioner’s operations—^it not only manufactured all the 
products it was able to sell; but, in addition thereto manu¬ 
factured all the products the Products Company could 
market. 
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22. The sales to Frank L. McKenna, Trading as B^nn- 
Vise Prodncts Company—^not incorporated, with its place 
of hnsiness at Los Angeles registered a rapid growth. The 
annnal sales follows: 


1941 .$ 36,095.58 

1942 .$135,461.36 

1943 .$137,940.20 

1944 .$117,077.45 


23. The Prodncts Company has been renegotiated for 
the year nnder review by an agreement being arrived at be¬ 
tween the Board and the Prodncts Company. 

59 24. The renegotiation of the petitioner on sales to 

the Prodncts Company resnlts in a donble renegotia¬ 
tion. 

25. Following the advent of the new line of toggle action 
clamping tools released for sale in October 1939, McKenna 
continned his research, experimentation and inventions and 
on April 4, 1940 applied for a patent. On March 25,1941 
patent #2,236,439 was issned to McKenna. 

26. The petitioner, represented by its Secretary, Louis 
J. Portnoy, negotiated with McKenna between the first of 
March and the middle of April 1941, to the end and purpose 
of procuring a license to manufacture the products and all 

' the special tools and fixtures needed therefor. 

27. The agreement reached between the petitioner and 
McKenna—a non-exdusive licensing agreement—was re¬ 
flected on the books of the petitioner by the Certified Public 
Accountant who audited the books of the petitioner monthly, 
by recording a royalty of five (5%) percent of sales to the 
credit of McKenna. 

28. The negotiations preceding the non-exclusive licens¬ 
ing agreement with McKenna was occasioned by the con¬ 
fused condition of the inter-company accounts and records 
found to exist by the said Certified Public Accountant in 
making his examination of the books and accounts of the 
petitioner. 
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29. That the Certified Public Accountant suggested that 
in view of the community of interest between the petitioner 
and McKenna the two organizations should be merged. 

30. That McKenna reacted unfavorably to the proposal, 
stating that he had valuable patents, designs, dies 

60 and fixtures, trade names, manufacturing processes, 
etc., that enabled him to produce better products at a 
lower cost than competitors; that he might wish to license 
others to manufacture the said products; and, that such 
products patented and unpatented were superior in quality 
and had all the advantages of fully patented products. 

31. In determining the royalty rate of five (5%) percent 
both parties were controlled by the royalty rate contained 
in the Stamping Company contract—that is, five (5%) 
percent. 

32. The agreement made became operative from Janu¬ 
ary 1,1941 and the petitioner took over the results of oi)era- 
tions from such date; and, proceeded to manufacture there¬ 
after. 

33 The petitioner currently recorded in its books and 
paid royalties at the rate of five (5%) percent on sales as 
follows: 


1941 .$ 6,815.25 

1942 .$18,662.29 

1943 .$34,087.98 

1944 .$29,443.79 


and, in addition thereto, paid to McKenna for the year 1941 
a salary of $10,000.00. 

34. McKenna disappeared in October of 1941. An air¬ 
plane in which he and a pilot were travelling was lost some¬ 
where in the Pacific Northwest. Neither McKenna nor the 
pilot nor the plane have been found. 

35. Thereupon, James A. Herrington—^who had some 
months before October 1941 assumed an executive position 
with the petitioner—and John D. Scofield, attorney for the 
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petitioner, assumed the management of the petitioner and 
McKenna’s aftairs. 

61 36. The royalty payments to McKenna nntil his 
disappearance, and then to his estate, caused no addi¬ 
tional burden to the taxpayer for the reason that in the ab¬ 
sence of his products being an improvement upon and no 
infringement of the Stamping Company patent, a lik^ 
royalty would be payable to the Stamping Company. 

37. The petitioner markets its products—about seventy- 
five different types and sizes—^by means of a group of sales¬ 
men, and the salesmen of a few jobbers, throughout the 
United States. The salesmen carry the petitioner’s prod¬ 
uct as an accessory to the welding equipment such sales¬ 
men sell for another manufacturer. 

38. The salesmen receive a fifteen (15%) percent com¬ 
mission on small volume sales and a ten (10%) percent 
commission on large volume sales out of whidi they pay 
their own travelling and all other expenses. 

39. The salesmen, in servicing their welding machine 
customers, demonstrate to the users of sudi machines how 
the petitioner’s specially designed clamps speed up the 
volume of work to be welded. Engineers, consequently, 
specify the use of the petitioner’s tools in laying out the 
work. 

40. The clamps petitioner makes are not standard tools 
generally known to industry. They are special clamps 
built to meet specific needs of industry and designed for the 
rapid handling of materials. Engineers are educated by the 
petitioner’s salesmen to the time saving possibilities of 

such tools and they then specify them in the work. 

62 41. As the result of conferences between the peti¬ 
tioner’s salesmen and engineers the petitioner is 

called upon to invent and make special tools for special 
uses. 

42. The war was not a factor in creating a demand for 
the petitioner’s products. 
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43. The petitioner, by creating special tools, and edu¬ 
cating industry in the various uses of such tools, made a 
distinct contribution to the war eftort and accelerated the 
production of aircraft and other war material 

44. Petitioner sold its products directly to the industrial 
consumer, most of whom—during the period under review— 
were contractors holding Government contracts. 

45. The petitioner allowed special discounts on quantity 
sales. The regular discount was 15% and 5% from list 
price, but on volume sales a discount of 40% was allowed. 

46. During the year 1944 the difference between the 
regular discounts and the quantity discounts allowed by the 
petitioner exceeded forty thousand ($40,000) dollars. 

47. The saving in excess of forty thousand ($40,000) 
dollars to the Government by reduction of the prime con¬ 
tractors’ costs is only a fraction of the full saving resulting 
from decreased labor costs and conservation of manpower 
in prime contractors plants by the use of the petitioner’s 
tools. 

48. For the year 1941 the petitioner’s profit amounted 
to thirteen and two-tentihs (13.2%) percent on sales. 

63 49. For the year 1942 the petitioner’s profit 

amounted to eighteen and four-tenths (18.4%) on 
sales and the Secretary of War gave the petitioner a clear¬ 
ance under the Renegotiation Act. 

50. For the year 1943 the petitioner’s profit amounted 
to sixteen and two-tenths (16.2%) percent on sales before 
renegotiation. That year is before this Court as Docket 
No. 358-R. 

51. For the year 1944 the petitioner’s profit amounted 
to nine and four-tenths (9.4%) percent on sales before re¬ 
negotiation; whereas, if the order of the Board and the 
premise on which it is grounded are affirmed, the petitioner 
will have a loss after Federal Taxes of fifteen thousand 
four hundred and seven ($15,407) dollars. 

52. The petitioner, in order to promptly serve customers 
and lower costs, maintained large inventories and assumed 
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an xmnsnal risk in connection therewith, being snbject to the 
hazard of a complete absence of demand occasioned by 
termination of customers’ contracts or change of models 
causing existing tools to become obsolete. The inventory 
' was constantly increasing—^the amounts at the end of the 
several years were: 


1940 .$ 3,711.01 

1941 .$16,670.17 

1942 .$36,284.30 

1943 .$50,467.79 

1944 .$52,219.18 


64 55. The petitioner did not seek and did not procure 

Govemiment financial assistance. The petitioner 
supplied all its own capital by capital paid in, accumulated 
earnings and extensive borrowings from its Estate stock¬ 
holder. 

54. During the year ended December 31,1944 the accrued 
sales of the petitioner amounted to five hundred eighty-eight 
thousand eight hundred seventy-five dollars and seventy- 
one cents ($588,875.71). Of such amount five hundred 
sixty-three thousand two hundred twenty-two ($563,222) 
dollars were sales to industries holding Government con¬ 
tracts. The petitioner made no sales to the Government of 
the United States. 

55. The costs and expenses in connection with the sales 
of five hundred sixty-three thousand two hundred twenty- 
two ($563,222) dollars were: 







Material costs. $160,665.26 

Maxmfactnring expenses. 181,730.74 

Cost of Gtoods Sold. 288,396.00 


274,826.00 

6,454.42 

47,435.32 

28,370.12 

30,817.20 

5,375.85 

6,926.84 

7,795.15 


Total. 133,175.00 

General & Adm. Expenses. 85,853.00 

Total. 219,028.00 

Balance Operating Profit. 55,798.00 

Miscellaneons Dednctions, Net. 938.00 

Net Profit before Taxes and Rene¬ 
gotiation . 54,860.00 

Gross Refund per Board Order .... 35,000.00 

19,860.00 

Revised Federal Taxes per Board 

computation . 34,828.00 

Net Loss—on Renegotiable business $14,968.00 


65 56. The petitioner, at tbe beginning of the year 

1944 bad Common Stock outstanding in tbe amotmt 
of five thousand ($5,000) dollars; Capital Surplus of one 
thousand one hundred and seventy ($1,170.00) dollars; and 
an Earned Surplus of fifty-two thousand eight hundred 
twenty-two dollars and five cents ($52,822.05), a total of 
fifty-eight thousand nine hundred ninety-two dollars and 


Balance .. 

Sales Expenses 
Salaries ...• 
Commissions 
Royalties ... 
Advertising 
Travelling .. 
Shipping ... 
Miscellaneous 
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five cents ($58,992.05). In addition it bad borrowed from 
its stockholders as working capital fifty-three thonsand 
four hundred and eighty-seven ($53,487.00) dollars. So 
that, the total working capital amounted to one hxmdred and 
twelve thonsand four hundred seventy nine dollars and five 
cents ($112,479.05). 

57. The business of the petitioner during the period 
under review was obtained by competitive bidding; and at 
all times during the period under review competitive con¬ 
ditions existed in the business the petitioner engaged in. 

58. The profits realized by the petitioner did not cause 
an increase in the cost of articles purchased by the Gov¬ 
ernment from the customers of the petitioner; but, on the 
contrary, the use of the products of the petitioner by the 
aircraft industry resulted in the reduction of costs to the 
Government of Ibe United States. 

VL 

Wheeepobb, the petitioner prays that this Honorable 
Court will hear and determine the cause; decide that this 
petitioner has realized no excessive profits for the 
66 year ended December 31,1944; give relief by order¬ 
ing the refund with interest at 6% on sudi amounts 
as the Government of the United States, or any Department 
thereof, may have collected on account of the complained 
of Order of the Board; and, such further relief as in equity 
and good conscience may seem proper. 

0. J. Batteb, 

902 American Security Building 
Washington 5, D^ C. 

Attorney for Petitioner, 

Of Counsel-. 

John D. Scofield 
of BEamess, Dickey & Pierce 
General Motors Building, 

Detroit 2, Michigan. 
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County o?p Wayne, 

State of Michigan, ss : 

James A. Hbeeinqton, being duly sworn, says: 

That he is the duly elected President of ^n-Vise, In¬ 
corporated the petitioner herein; that he is duly authorized 
to verify the foregoing petition; that he has read the fore¬ 
going petition, and is familiar with the statements contained 
therein, and that the statements contained therein are true. 

J. A. Hebsenqton. 

Subscribed and sworn to before me this 30th day of 
April, 1946. 

(seal) IVA P. VlOK, 

Notary Public. 

My Commission expires July 13,1948. 


67 Exhibit A. 

WAB CONTBACTS FBICE ADJUSTMENT BOABD 
WASHINGTON 25, D. C. 

Boom 3B 548—^The Pentagon 6 March 1946 

Khu-Vise, Incorporated 
2200 Eighth Street 
Detroit, Michigan 

Gentlemen: 

You are hereby notified that, no review having been ini¬ 
tiated by the War Contracts Price Adjustment Board, 
either on your request or on its own motion, of the order 
dated, issued and entered on 4 January 1946 pursuant to 
renegotiation under the Benegotiation Act, by Maurice 
Hirsch, Colonel, General Staff Corps, Chairman, War De¬ 
partment Price Adjustment Board, acting on behalf of the 
War Contracts Price Adjustment Board in accordance 
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with authority delegated by it, determining that of your 
profits derived from contracts with the Departments and 
subcontracts for your fiscal year ended 31 December 1944, 
Thirty-five thousand dollars ($35,000) represents excessive 
profits which should be eliminated, such order is deemed 
the determination of the War Contracts Price Adjustmmit 
Board. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail on 
5 March 1946. 

According to the letter dated February 14,1946 from the 
Internal Bevenue Agent in Charge, the applicable tax credit, 
as provided in Section 3806 of the Internal Bevenue Code, 
amounts to $20,049.75. Assuming the correctness of the 
basis upon which the computation of such tax credit was 
made, as set forth in the aforesaid letter, the balance due 
the Treasury of the United States is $14,950.25. Any check 
for this amount should be drawn to the order of the Treas¬ 
urer of the United States and delivered to Headquarters, 
Army Service Forces, Office of the Fiscal Director, Atten¬ 
tion: Special Financial Services revision. The Pentagon, 
Washington 25, D. C. 

Demand is hereby made for the payment of the amount of 
excessive profits to be eliminated less the applicable tax 
credit as provided in Section 3805 of the Internal Bevenue 
Code. Interest will accrue at the rate of 6% per amiTiTn 
from and after 21 March 1946 on any amount due under 
such order and unpaid. 


Very truly yours. 


Was CoiinsACTs Pbice Adjustmeitt BotABD 
(Signed) Nathan Bass 

Secretary. 


Countersigned: 


Signed) Mattbice Htbsch 
Colonel, General Staff Corps 
Acting on Behalf of the Secretary of War. 
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68 Exhibit B. 

WAB DEPASTMENT 
OFFICE OF THE TJHDEB SECBETAET 
WASHTETOTOH 25, D. O. 

FBIOE ADJUSIMEISTT BOABD 

TVDPAB-117-U 

Obdeb TJi!n>EB IXelegated Authobety DETEBMiNnra 
Exoessivb Pbofits 

Pursnant to Authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceeding 
was duly commenced with Bjiu-Vise, Incorporated (herein¬ 
after called the “Contractor”) with respect to the aggregate 
of the amounts received or accrued by the Contractor under - 
contracts with the Departments and subcontracts as defined 
in the Benegotiation Act (such contracts and subcontracts 
being hereinafter collectively referred to as “said con¬ 
tracts with the Departments and subcontracts”) for the 
Contractor’s fiscal year ended 31 December 1944 (herein¬ 
after called “said fiscal year”). 

In connection with sudi renegotiation proceeding, a con¬ 
ference was held with the Contractor at or in connection 
with which there were submitted by the Contractor and ob¬ 
tained from governmental or other reliable sources, certain 
finanmal, operating and other data relating to tibie Con¬ 
tractor’s business and the Contractor’s profits derived 
from said contracts with the Departments and subcontracts 
during said fiscal year. At and in connection with such con¬ 
ference the Contractor has been afforded full opportunity to 
submit such additional information and to present such 
contentions as« the Contractor deemed material to a deter¬ 
mination of excessive profits within the meaning of the Be¬ 
negotiation Act 

In determining the excessive profits hereinafter deters 
mined, due consideration has been given to all such 
operating and other data and information so famished or 
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obtained, to each of the contentions so presented, and to all 
of the factors referred to in subsection (a) (4) (A) of the 
Renegotiation Act 

As a result of such renegotiation it is hereby determined 
that $35,000 represents the i)ortion of the Contractor's 
profits derived from said contracts with the Departments 
and subcontracts for fiscal year, which is excessive within 
the meaning of the Renegotiation Act. After proper ad¬ 
justment on account of taxes, other than Federal taxes, 
measured by income which are attributable to that portion 
of the Contractor’s profits derived from said contracts with 
the Departments and subcontracts for fiscal year which is 
not excessive, it is hereby determined that the amount of 
excessive profits of the Contractor for said fiscal year which 
should be eliminated is $35,000. 

This order will be deemed the determination of the War 
Contracts Price Adjustment Board upon the conditions pre¬ 
scribed in subsection (d) (5) of the Renegotiated Act, then 
the Secretary of War (or such official or officials in 
69. the War Department to whom the power, function 
and duty of exercising such authority and carrying 
out such direction may be or have been delegated or suc¬ 
cessively redelegated) is hereby authorized and directed to 
take su<ffi action (including the authorization and direction 
of any other Secretary or Secretaries to take such action) 
as its provided by the Renegotiation Act and as he deems 
appropriate to eliminate such excessive profits to be elimi¬ 
nated. 

In connection with the x)ayment or disdbarge by any 
means of such excessive profits to be eliminated, the R^ 
negotiation Act provides that the Contractor shall be al¬ 
lowed the applicable credit, if any, for Federal income and 
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excess profits taxes as provided in Section 3806 of the In¬ 
ternal Bevenne Code. 

MA.nBioB Hibsch, 

Colonel, Ceneral Stalt Corps, Chairman, War De¬ 
partment Price Adjustment Board, Acting on behalf 
of the War Contracts Price Adjustment Board 
created by the Benegotiation Act, under due delega¬ 
tions of authority made pursuant to subsection (d) 
(4) of the Benegotiation Act. 

Djated, Issued and Entered on 4 January 1946. 

70 Exhibit C. 

WAB DEPABIMENT 
dFFlCE OF THE TTimEB SEOBEXAB7 
WASHINGTON 25, D. O. 

PBIOB ADJUSTMEITC BOABD 

SPBAB 31 January 1946 

Enu-Vise, Incoiporated 
2200 Eighth Street 
Detroit 16, Michigan 

Be: Statutory Benegotiation for Fiscal Year . 
Ended 31 December 1944. 

Gentlemen: 

In compliance with the request of your attorney, dated 
30 January 1945, and in accordance with the provisions of 
subsection (c) (1) of the Benegotiation Act, you are herein 
furnished a statement showing the determiimtion of exces¬ 
sive profits for your fiscal year above mentioned and the 
facts and reasons upon whi^ that determination is based. 
This statement is final only in the event that the determina¬ 
tion by order to which it relates is finaL You are some¬ 
times referred to herein as ^*the contractor” or *^the Com¬ 
pany.” 
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1. Determination of Excessive Profits 

Pursnant to the provisions of the Eenegotiation Act, it 
has been determined by order dated 4 Jannary 1946 that, 
of the profits received by or accrued to yon during said fiscal 
year under contracts and subcontracts subject to renego¬ 
tiation, the amount of $35,000 constitutes profits which 
should be eliminated. 

2. Summary of the Relevant Facts: 

The determination stated above is based upon the facts 
and financial data presented by you relating to the business 
and affairs of your company. Specific reference is made 
to the following: 

a. Financidl Statements, 

Schedules lettered A and B attadied which contain the 
following information: 

Schedule A contains comparative balance sheets pre¬ 
pared from those furnished by you and indicates your 
financial position as of the end of the fiscal year 1941 and as 
of the end of each fiscal year thereafter to and including the 
year ended 31 December 1944. 

Schedule B contains comparative income statements pre¬ 
pared from those furnished by you for the fiscal periods 
ending 31 December 1940 and for eadbi fiscal i)eriod there¬ 
after through 31 December 1944. Also contained on Sche¬ 
dule B is an income statement for the fiscal year 
71 under review, namely that ended 31 December 1944, 
mth sales and costs allocated as between renegotiable 
and nonrenegotiable business in accordance with financial 
data provided by you. Any disallowance as compared with 
costs shown on your books is indicated. 

h. Other Facts Related to the Determination. 

Likewise considered were all facts submitted by you with 
respect to the factors set forth in subsection (a) (4) (A) of 
the Eenegotiation Act, together with such other pertinent 
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facts relating thereto as have been aoqnired from govern¬ 
mental agencies. A snmmerization of the facts referred 
to above in relation to the statutory facts is as follows: 

L Character of business, including complexity of manu¬ 
facturing technique, character and extent of subconr 
tracting, and rate of turnover, 

^e business of the Company consists of the manufacture 
and sale of toggle-action damps, wrenches and pliers. Those 
appliances have been used by the automotive companies 
for years but usually were made by hand in the tool shops 
of the larger concerns. The tools manufactured and sold 
by you, originally designed for automotive use, are based 
on inventions and developments made by Mr. Frank L. 
McKenna, founder of the business. The present line repre¬ 
sents improvements principally made in recent years. The 
standardization of various types and sizes and consequent 
quantity production has resulted in a substantial reduc¬ 
tion in the cost of the tools. This cost reduction has en¬ 
abled the contractor to develop new uses for its products. 

Prior to the war, the aviation industry had not used such 
clamping devices. However, with the urgency of the ex¬ 
panded war production, the contractor was able to show 
that time and labor savings would result from the use of its 
product. As a result, the aircraft industry is now the 
largest market for these clamps. Many tools 'have been 
built to meet the specific needs of the aircraft industry. 
The line offered at this time numbers approximately 
seventy-five (75) different types and sizes. 

The contractor’s sales problem was somewhat different 
than that incident to the sale of ordinary production items. 
The representatives of the company, who are all engineers, 
work in cooperation with the engineering and production 
departments of its customers in order to improve the pro¬ 
duction methods employed. Modification of standard ^Is 
was frequently necessary in order to meet the special re¬ 
quirements of customers. 
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The Contractor performed largely an assembly operation, 
as both forgings and castings were obtmned from ontside 
sources; the machining of these items was also performed 
largely ontside of its facilities. There was no change from 
the preceding years in character of operations. 

72 Skilled engineering and designing practically eli¬ 
minated complexity of manufacturing techniques. 
Integration of operations was not high; subcontracting 
represented 45.8% of cost of sales. The average inventory 
showed a turn-over of 5.8 times. 

2. Amoimt (md source of puhUc and private capital em¬ 
ployed and net worth. 

The Contractor supplied aH its own capital No as¬ 
sistance, financial or other, was received from the Govern¬ 
ment. Equipment costing $1,968 was added during the cur¬ 
rent year. No Certificates of Necessity were held. 

The Comx)any’8 net worth as reflected in Schedule A 
amounted to $13,500 at the beginning of the renegotiable 
year. There was no long term debt to be considered as 
capital borrowed from others, and there was no new capital 
added during the year except from earnings. If beginning 
net worth were allocated to renegotiable business at the 
ratio of costs of renegotiable sales to costs of all sales, the 
amount of beginning net worth used in renegotiable business 
would be 13,000. On sudi allocated net worth the com¬ 
pany's renegotiable profits for the year xmder review would 
amount to 640.3% before ren^tiation and to 37L1% after 
renegotiation. 

3. Efficiency of Contractor, with particular regard to 
attainment of quantity and quality production, reduc¬ 
tion of costs and economy in the use of materials, 
facilities, and manpower. 

The Contractor’s record for quantity and quality of pro¬ 
duction is good. Savings of $14^733 on the purchase of 
stampings and forgings over the preceding year were af¬ 
fected in the period under review. 
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A redaction of in direct labor to cost of sales ap* 
pears to confirm improved nse of facilities and manpower. 

4. Reasonableness of costs and profids, with particular 
regard to volume of production, normal pre-war earn¬ 
ings, and comparison of war and peacetime products. 

Factory burden increased from 31.9% of the cost of sales 
in 1943 to 37.9% in 1944. Net renegotiable sales of $528,000, 
after adjnstment represent decrease of 6.0% from the prior 
year. Profit on renegotiable business before taxes on income 
is 9.1%. No comparable data is available covering earn¬ 
ings in the base period, but net sales of $31,000 in 1940 re¬ 
sulted in a loss. There h^ been no change between war and 
peacetime products. 

5. Extent of risk assumed, incHudmg the risk incident to 
reasonable pricing policies. 

* 

There was an element of risk arising from pridng policy,' 
the Contractor having reduced its catalog quantity 
73 price discounts from a high of 15-5-15% to a maxi 
mum of 40-10% in 1945. No price reductions were 
made during the current year, however. Customers con¬ 
tacted state that prices were competitive. Exact compari¬ 
sons were not possible. 

6. Nature and extent of contribution to the war effort, 
including inventive and devdopmentat contribution 
and cooperation with Government and other con¬ 
tractors in supplying technical assistance. 

Inventive and developmental contributions do not appear 
to be particularly significant during the year under review. 
Principal customers state that the contractor was coopera¬ 
tive in dealing with them. 

3. Reasons for the Determination. 

i ^ 

The facts of the case, considered in relation to the statu¬ 
tory factors as indicated above, lead to the following con¬ 
clusions and reasons for the determination. 
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The required refund of $35,000 will result in a retention 
by the Contractor of an operating profit, before Federal 
Taxes, of $48,000, or 9.1% on adjusted renegotiable sales of 
$528,000. That profit represents a return of 371.1% on net 
worth estimated to be allocable to renegotiable business. 

The business of the Contractor is a small and relatively 
simple stamping and assembly operation. It is not highly 
integrated. Overhead expenses tend to be high. It is duly 
recognized, however, that the Contractor’s product assisted 
materially in speeding np the output of aircraft produc¬ 
tion. 

The determination was based on the facts outlined in the 
above statement and after full consideration of all informa¬ 
tion supplied by your representatives, both written and 
oral, and of the factors referred to in subsection (a) (4) (A) 
of the Eenegotiation Act In view of the above facts, fac¬ 
tors, and information, the determination is considered just 
and equitable. 

Maubiob Htbsch, 

Colonel, G^eral Staff Corps CSmirman, War 
Department Price Adjustment Board. 
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SCHEDULE A. 


KNU-VISE, INOOBPOBATED 

Comparaivve Balcmce Sheets 


ASSETS - 
Carrent Assets 
Cash 

Beeeivables 

Inventories 

F. S. Tax Savings Notes 

Total Conent Assets 
Los Angeles Branch Account 
Fixed Assets—^Net 
Post-War Befnnd of “Rxcess Profits 
Taxes 

Deferred Chargee 


LIABILITIES 
Carrent Liabilities 
Payables 

Aeoned Expenses 
Benegotiation Befond 
Payable—1943 
Acemed Taxes 

Total Carrent Liabilities 

Dae to Frank H McKenna 

NET WOETS 
Common Stock 
Capital Sorplas 
Earned Sorplas 

Total Net W<»th 


AS OF 81 DEGEMBEB 


1944 • 

1948 - 

1942 

1941 

$ 23,614 

$ 81,084 

$ 6455 

2 7440 

82,972 

46,144 

4^76 

7,764 

52,219 

50,468 

86484 

16,670 

110,010 

60,021 

10,012 

— 

218,815 

287,717 

96427 

81,774 

— 

— 

— 

6458 

10^71 

14498 

12488 

74 U 

16,285 

12418(B) 8424(B) — 

3,060 

8,748 

5479 

172 

248,881 

268471 

II 84 I 8 

46,715 

14^658 

26486 

16441 

8,725 


45^(A) 45;i05(A) — — 

82^16 109^3 (B) 89,786(B) 8,400 


158,778 

201497 

68,458 

85,406 

65,000 

58,487 

25439 

— 

5,000 5,000 5,000 

1470 1470 1470 

23488(A) 8417(A) 28451 

5,000 

1470 

5489 

29458 

18,487 

80,021 

-11409 

$248431 

$286471 

$118418 

$ 46,715 


NOTES: 

(A) Figores sabmitted by Contractor have been adjosted for 1948 zene* 
gotiation refonds as foUows: 


LAs at 31 December 1943: Per Contractor 

Adjostment 

As Above 

Benegotiation Befnnd Payable— 



1943 

0 

( 45405 ) 

( 45405 ) 

* Samed Sorplas 

2. As of 81 Deeconber 1944: 

( 52422 ) 

45405 * 

7417 

•Renegotiation Befond Payable— 




1943 

0 

(45405) 

(45405) 

Earned Sorplas 

(68498) 

45405 

(28488) 


(B) Contractor has filed amended FMe^ Income Tas Betozns for 1942 
and 1943 which, if adjosted for renegotiation disallowances woold zednee the 
tax expense for those years and increase soridas according. 
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Comparative Statement of Income 

NOTES: 

(A) Company incorporated Jnne 1939 

(B) Benegotiation adjnstmenta consist of the following items: 

1944 1943 1942 

Boyal^ Expense disallowed 29,444 34,088 18,662 

D^reexation Expense disallowed 2,395 2,019 •— 


31,839 36407 18,662 


(C) Oompnted on basis of renegotiation disallowanee bmng disallowed also 
for Federal Taxes. 
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75 SCHEDULE B. 


KNTT-VISE, INOOEPORA.TED 

Comparaiive Statement of Income 



I^scal Year Ended 31 Dee^ 1944 


Year Ended 31 Dec. 1943 Year Ended 31 Dee-1942 

Year Ended 31 Dee. 


Before Benegotiation 

After Ben^otiation 

After Benegotiation 

After Benegotiation 


1940(A) 


Beneg. 

Non-Beneg. 

Total 

Beneg- 

Total 

Beneg- 

Total 

Beneg. 

Total 

1941 

Salee (Net) Fixed Price 

563^ 

21,315 

584,537 

528422 

549437 

561,695 

596,735 

294,880 

371453 

135446 

8O42I 

Cost of Goods Sold 

288^98 

10,914 

584^7 

288496 

299410 

325473 

343451 

160,637 

202438 

77,854 

19,610 

Selling and Advertising Expenses 

104,796 

3,966 

108,762 

104,796 

108,762 

96498 

102495 

34,531 

43,473 

17,454 

8,834 

Genex^ and Administrative Expenses 

85,853 

3,249 

89402 

85,853 

89,102 

80,547 

84,944 

45,461 

57434 

22,450 

3440 

Operating Profit 

84,177 

3,186 

(14^) 

87463 

49,177 

52463 

58,577 

66,146 

(11.1%) 

54451 

684O8 

17477 

(663) 

% of Sales 

(14^%) 

(14-9%) 

(9^%) 

(94%) 

(10.4%) 

(18.4%) 

(18.4%) 

(12-8%) 

— 

Other Applicable Items 












Interest Paid 

1,572 

59 

1,631 

1472 

i;631 

27 

28 

69 

87 

106 

25 

Other Income 

(634) 

(23) 

(657) 

(634) 

(657) 

(754) 

(795) 

(88) 

(111) 

(19) 

— 

Basie Profit for Benegotiation-i^xed Price 83^39 

3,150 

86489 

48439 

51489 

59404 

66413 

54470 

68432 

17490 

(688) 

% of Sales 

(14^%) 

(14-8%) 

(14-8%) 

(9-1%) 

(9-4%) 

(10.6%) 

(114%) 

(18,4%) 

(18.4%) 

(124%) 

— 

Other Deductions (Income) Net 

— 

129 

129 

— 

129 

— 

— 

— 

— 

— 

Total Profits Adjusted for Benegotiaton 83^9 

3,021 

86460 

48439 

5146O 

59,304 

66,413 

54470 

68432 

17^ 

{688)" 

Ben^otiation Adjustments—^Net 



31-839(B) = 



. 







31439(B) 


36,107(B) 


18,662(B) 



Net Profit before Provision for 

Federal Taxes on Income and 














54,421 


19,421 


30,806 


49,670 

17490 

(688) 

Extraordinary Beserves 

Provision for Federal Taxes on Income—Gross 


69,008(C) 


38453(C) 


36,491 

(3,459) 


27,137 

(2458) 

5,549 


Postwar Befund of Excess Profits Taxes (Credit) 


(6400) (C) 


(3,425) (O 




— 

Net Profit before Extraordinary Beserves 


(8,087) 


(15,407 


(2426) 


25,091 

11,741 

(688) 

Provision for Extraordinary Beserves 
Beconciling Items—Over or (Under) 












Accrual of Federal Taxes 



(24,689) 




8435 


11,333 

2451 

— 

Net Profit per Contractor 



16,602 


(15,407) 


(10461) 


13,758 

8490 

(688) 
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77 Filed Jul 8 1946 

Docket No. 476-E. 

Answer. 

Comes now the respondent, by the Assistant Attorney 
General of the United States, and in answer to the petition 
filed herein, says: 

L 

Despondent admits the allegations contained in para¬ 
graph I of the petition. 

n. 

Despondent admits the allegations contained in para¬ 
graph n of the petition. 

m. 

Despondent admits the allegations contained in para¬ 
graph m of the petition and farther alleges that $35,000 
is not the total amonnt in controversy. 

IV. 

Despondent denies that it erred either as charged or as 
implied in paragraph IV of the petition, and in the 

78 varions subparagraphs thereunder, or in any other 
manner whatsoever; however, to the extent that any 

of these assignments of error may be deemed to be material 
allegations of fact, they are denied. 

V. 

1. Despondent admits the allegations contained in sub- 
paragraph 1 of paragraph V of the petilion. 

2 to 22, inclusive. Despondent is without knowledge and 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraphs 2 to 22, inclusive, of para¬ 
graph V of the petition and therefore denies them. De¬ 
spondent alleges that during the course of the renegotia- 
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tion proceedings prior to commencement of this snit, peti¬ 
tioner represented to the respondent that the facts were in 
substance as alleged in subparagraphs 2 to 22, inclusive, 
of paragraph V of the petition, and that for the purpose of 
determining petitioner’s excessive profits, respondent ac¬ 
cepted such representations as true. 

23. The allegations contained in subparagraph 23 of para¬ 
graph V of the petition are not material allegations of fact 
requiring answer. However, insofar as they may be deemed 
to be material allegations of fact, they are admitted. 

24. The allegations contained in subparagraph 24 of para¬ 
graph V of the petition are conclusions of law not requiring 

answer, however, insofar as they may be deemed to 
79 be material allegations of fact, they are denied. 

25 to 35, inclusive. Respondent is without knowl¬ 
edge or information suflScient to form a belief concerning 
the allegations contained in subparagraphs 25 to 35, inclu¬ 
sive, of paragraph V of the petition, and therefore denies 
them. Respondent alleges that during the course of the re¬ 
negotiation proceedings prior to the commencement of this 
suit, petitioner represented to the respondent that the facts 
were in substance as alleged in subparagraphs 25, 26, 27, 
32, 33, 34, and 35 of paragraph V of the petition, and that 
for the purpose of determining petitioner’s excessive pro¬ 
fits, respondent accepted such representations as true. 

36. The allegations contained in subparagraph 36 of para¬ 
graph V of the petition are conclusions of law not requiring 
answer. Powever, insofar as they may be deemed to be 
material allegations of fact, the respondent is without 
knowledge and information sufficient to form a belief con¬ 
cerning the allegations contained in subparagraph 36 of 
paragraph V of the petition, and therefore denies them. 

37 to 41, inclusive. Respondent is without knowledge and 
information sufficient to form a belief concerning the alle¬ 
gations contained in subparagraphs 37 to 41, inclusive, of 
paragraph V of the petition, and therefore denies them. 
Resi)ondent alleges that during the course of the renegotia- 
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tion proceedings prior to the commencement of this snit, 
petitioner represented to the respondent that the facts were 
in substance as alleged in subparagraphs 37, 38 and 39 of 
paragraph V of the petition, and that for the purpose 

80 of determining petitioner’s excessive profits, re¬ 
spondent accepted such representations as true. 

42. Bespondent denies the allegation contained in sub- 
paragraph 42 of paragraph V of the petition. 

43. Bespondent is without knowledge and information 
sufficient to form a belief concerning the allegations con¬ 
tained in subparagraph 43 of paragraph V of the petition, 
and therefore denies them. 

44. Bespondent admits that petitioner sold its products 
to contractors holding Government contracts. Bespondent 
is without knowledge and information sufficient to form a 
belief concerning Ihe remaining allegations contained in 
subparagraph 44 of paragraph V of the petition, and there¬ 
fore denies them. 

45 to 47, inclusive. Bespondent is without knowledge and 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraphs 45 to 47, inclusive, of 
paragraph V of the petition, and therefore denies them. 

48 and 49. The allegations contained in subparagraphs 
48 and 49 of paragraph V of the petition are not material 
allegations of fact requiring answer, however, insofar as 
they may be deemed to be material allegations of fact, the 
respondent admits that the Secretary of War gave a clear¬ 
ance to the petitioner for the fiscal year ending December 
31, 1942 under the provisions of the Benegotiation Act of 
1942, as amended. For lack of information and be- 

81 lief, respondent denies the remaining allegations 
contained in subparagraphs 48 and 49 of paragraph V 

of the petition and alleges that its determination of peti¬ 
tioner’s excessive profits for the fiscal year involved herein 
was based upon statements and representations made by 
petitioner during the course of the renegotiation proceed¬ 
ings. 
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50. The allegations contained in snbparagraph 50 of para¬ 
graph V of the petition are not material allegations of fact 
requiring answer, however, insofar as they may be deemed 
to be material allegations of fact the respondent admits that 
there is now pending before the Tax Court of the United 
States, as Docket No. 358-B, an action brought by petitioner 
questioning the determination by the respondent of peti¬ 
tioner’s excessive profits for the fiscal year ending Decem¬ 
ber 31,1943. For lack of information and belief, respondent 
denies the remaining allegations contained in subparagraph 
50 of paragraph V of the petition and alleges that its deter¬ 
mination of petitioner’s excessive profits for the fiscal year 
involved herein was based upon statements and representa¬ 
tions made by petitioner during the course of the renego¬ 
tiation proceedings. 

51 to 55, inclusive. For lack of information and belief, 
respondent denies the allegations contained in subpara¬ 
graphs 51 to 55, inclusive, of paragraph V of the petition 
and alleges that its determination of petitioner’s excessive 
profits for the fiscal year involved herein was based upon 
statements and representations made by petitioner during 
the course of the renegotiation proceedings and 
82 further alleges on information and belief that peti¬ 
tioner had sales and profits subject to renegotiation 
during the fiscal year ending December 31, 1941 and that 
the amount of petitioner’s excessive profits for said period 
was not less than $35,000. 

56. Bespondent is without knowledge and information 
sufficient to form a belief concerning the allegations con¬ 
tained in subparagraph 56 of paragraph V of the i)etition, 
and therefore denies them. Bespondent alleges that during 
the course of renegotiation proceedings prior to the com¬ 
mencement of this suit, petitioner represented to the re¬ 
spondent that the facts were in substance as alleged in sub- 
paragraph 56 of paragraph V of the petition and that for 
the purpose of determining petitioner’s excessive profits, 
respondent accepted such representations as true. 
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57. Eespondent is withont knowledge and information 
snfficient to form a belief concerning the allegations con¬ 
tained in subparagraph 57 of paragraph V of the petition, 
and therefore denies them. 

58. The allegations contained in subparagraph 58 of para¬ 
graph V of the petition are conclusions of law not requiring 
answer. However, insofar as they may be deemed to be 
material allegations of fact, respondent for lack of infor¬ 
mation and belief denies them. 

Respondent denies generally and specifically each and 
every material allegation of fact contained in the petition 
not hereinbefore expressly admitted, qualified or de¬ 
nied. 

83 Wheeepobe, respondent prays this Court to deter¬ 
mine that petitioner's excessive profits for the fiscal 
year ending December 31, 1944, were not less than $35,000. 

Respectfully submitted, 

John F. Sonnett, 
Assistant Attorney CeneraL 

Fbbdebice N. Cxtbley, 

Attorney, Department of Justice. 


86 FUed Dec 23 1949 

Docket No. 476-R. 

Amended Answer. 

Comes now the respondent, by the Assistant Attorney 
Ceneral of the United States, and for an amended answer 
to the petition filed herein says: 

L 

Respondent admits the allegations contained in para¬ 
graph I of the petition. 
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n. 

Respondent admits the allegations contained in para¬ 
graph n of the petition. 

m. 

Respondent admits the allegations contained in para¬ 
graph m of the petition and further alleges that $35,000 
is not the total amount in controversy. 

IV. 

Respondent denies that it erred either as charged or as 
implied in paragraph IV of the petition, and in the various 
subparagraphs thereunder, or in any other manner 
87 whatsoever; however, to the extent that any of these 
assignments of error may be deemed to be material 
allegations of fact, they are denied. 

V. 

1. Respondent admits the allegations contained in sub- 
paragraph 1 of paragraph V of the petition. 

2 to 22, indusive. Respondent is without knowledge, and 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraphs 2 to 22, inclusive, of para¬ 
graph V of the petition and therefore denies them. Re¬ 
spondent alleges that during the course of the renegotia¬ 
tion proceedings prior to commencement of this suit, peti¬ 
tioner represented to the respondent that the facts were in 
substance as alleged in subparagraphs 2 to 22, inclusive, 
of peiragraph V of the petition, and that for the purpose of 
determining petitioner's excessive profits, respondent ac¬ 
cepted such representations as true. 

23. The allegations contained in subparagraph 23 of para¬ 
graph V of the petition are not material allegations of fact 
requiring answer. However, insofar as they may be deemed 
to be material allegations of fact, they are admitted. 
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24. The allegations contained in subparagraph 24 of 
paragraph V of the petition are conclusions of law not re¬ 
quiring answer; however, insofar as they may be deemed to 
be material allegations of fact, they are denied. 

25 to 35, inclusive. Bespondent is without knowledge or 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraphs 25 to 35, inclusive, of 
paragraph V of the petition, and therefore denies 
88 them. Bespondent alleges that during the course of 
renegotiation proceedings prior to the commencement 
of this suit, petitioner represented to the respondent that 
the facts were in substance as alleged in subparagraphs 25, 
26, 27, 32, 33, 34, and 35 of paragraph V of the petition, 
and that for the purpose of determining petitioner's exces¬ 
sive profits, respondent accepted such representations as 
true. 

36. The allegations contained in subparagraph 36 of 
paragraph V of the petition are conclusions of law not re¬ 
quiring answer. However, insofar as they may be deemed 
to be material allegations of fact, the respondent is without 
knowledge and information sufficient to form a belief con¬ 
cerning the allegations contained in subparagraph 36 of 
paragraph V of the petition, and therefore denies them. 

37 to 41, inclusive. Bespondent is without knowledge and 
information sufficient to form a belief concerning the allega¬ 
tions contained in subparagraphs 37 to 41, inclusive, of 
paragraph V of the petition, and therefore denies them. 
Bespondent alleges that during the course of the renego¬ 
tiation proceedings prior to the commencement of this suit, 
petitioner represented to the respondent that the facts were 
in substance as all^^ed in subparagraphs 37, 38 and 39 of 
paragraph V of the petition, and that for the purpose of 
determining petitioner’s excessive profits, respondent ac¬ 
cepted such representations as true. 
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42. Respondent denies the allegation contained in snb- 
paragraph 42 of paragraph V of the petition. 

43. Respondent is withont knowledge and information 
snfScient to form a belief concerning the allegations con¬ 
tained in snbparagraph 43 of paragraph V of the petition, 

and therefore denies them. 

89 44. Respondent admits that petitioner sold its 

products to contractors holding Government con¬ 
tracts. Respondent is without knowledge and information 
sufficient to form a belief concerning the remaining allega¬ 
tions contained in subparagraph 44 of paragraph V of the 
petition, and therefore denies them. 

45 to 47, inclusive. Respondent is without knowledge and 
information sufficient to form a belief concerning the alle¬ 
gations contained in subparagraphs 45 to 47, inclusive, of 
paragraph of the petition, and therefore denies them. 

48 and 49. The allegations contained in subparagraphs 
48 and 49 of paragraph of the petition are not material 
allegations of fact requiring answer; however, insofar as 
they may be deemed to be material allegations of fact, the 
respondent admits that the Secretary of War gave a clear¬ 
ance to the petitioner for the fiscal year ending December 
31,1942, under the provisions of the Renegotiation Act of 
1942, as amended. For lack of information and belief, re¬ 
spondent denies Ihe remaining allegations contained in sub- 
paragraphs 48 and 49 of paragraph V of the petition and 
alleges that its determination of petitioner’s excessive 
profits for the fiscal year involved herein was based upon 
statements and representations made by petitioner during 
the course of the renegotiation proceedings. 

50. The allegations contained in subparagraph 50 of 
paragraph V of the petition are not material allegations 
of fact requiring answer; however, insofar as they may be 
deemed to be material allegations of fact, the respondent 
admits that there is now pending before the Tax 
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90 Conrt of the United States, as Docket No. 358-R, an 
action brought by petitioner questioning the deter¬ 
mination by the respondent of petitioner’s excessive profits 
for the fiscal year ending December 31, 1943. For lack of 
information and belief, respondent denies the remaining 
allegations contained in subparagraph 50 of paragraph V 
of the petition and alleges that its determination of peti¬ 
tioner’s excessive profits for the fiscal year involved herein 
was based upon statements and representations made by 
petitioner during the course of the renegotiations proceed¬ 
ings. 

51 to 53, inclusive. For lack of information and belief, 
respondent denies the allegations contained in subpara¬ 
graphs 51 to 43, inclusive, of paragraph V of the petition 
and alleges that its determination of petitioner’s excessive 
profits for the fiscal year involved herein was based upon 
statements and representations made by petitioner during 
the course of the renegotiation proceedings and further 
alleges on information and belief that petitioner had sales 
and profits subject to renegotiation during the fiscal year 
ending December 31, 1944, and that the amount of peti¬ 
tioner’s excessive profits for said period was not less than 
$85,000. 

54. Respondent denies the allegations contained in sub- 
paragraph 54 of paragraph V and alleges on information 
and belief that petitioner’s total sales during the fiscal year 
involved herein were in the amount of $584,536.95 and that 
of these total sales, the amount of $562,305.76 were sales 
subject to renegotiation. 

55. Respondent denies the allegations contained in sub- 
paragraph 55 of paragraph V and alleges on information 
and belief that petitioner’s costs and profits properly allo¬ 
cable to its sales subjet to renegotiation are as fol¬ 
lows: 
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91 Cost of Sales: 

Material 

Inventory, January 1,1944_$48,550.01 

Purchases . 108,202.28 


Less, Inventory, December 31, 

1944 . 50,234.85 


106,517.44 


Manufacturing expenses: 

Direct labor. 39,766.72 

Outside processing. 34,264.46 

Indirect labor. 28,934.81 

Perishable tools . 2,823.19 

Bent. 4,425.20 

Insurance—^manufacturing ... 4,362.01 

Depreciation — machinery and 

equipment. 4,606.81 

Plant and equipment repairs.. 861.92 

Social security taxes — manu¬ 
facturing . 2,675.89 

Shop supplies and expense_ 2,253.78 

Engineering wages. 2,148.90 

Heat, light, power and water.. 1,621.25 

Freight—^in. 996.26 

Depreciation on cost disputed 
in determining renegotiable 
profit . 19,473.21 


149,214.41 


dost of Sales 


$255,731.85 
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Selling expenses: 

Sales salaries. 6,112.59 

Social security taxes. 331.65 

Commissions paid. 47,359.55 

Advertising . 30,768.11 

Shipping supplies and expense 1,786.92 

Freight—out. 588.04 

Auto expense. 1,819.63 

Depreciation—^auto and truck. 1,196.56 

Insurance. 930.66 

Traveling . 5,367.29 

Shipping wages and sample 

board labor. 5,096.28 


Total. 101,257.28 

General and administrative expenses: 

OflScers salaries. 19,311.34 

Office salaries. 32,681.93 

Social security taxes. 1,285.18 

Legal and audit. 16,699.85 

Office supplies and expense.... 2,668.05 

Telephone and telegraph. 2,608.08 

Postage. 2,036.11 

Depreciation — furniture and 

fixtures . 392.73 

92 Insurance . 1,074.09 

Taxes—General. 4,710.55 

Donations . 393.76 

Dues and subscriptions. 286.68 

Collection expense. 382.74 

Bad debts. 732.70 


Total . $ 85,263.79 


Total Selling, General and Admin¬ 
istrative expenses. 186,621.07 
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Other income : 

Discounts earned. 1,425.59 

Handling charges on returned 

goods . 281.64 

Miscellaneous. 350.53 


2,057.76 

Other deditctions : 

Interest and bank charges .... 5.87 

Loss on sale of equipment_ 124.23 


130.10 


Total other income less 


other deductions. 1,927.66 

Net Profit before Federal Income 
tases. $121,880.50 


56. Bespondent is without knowledge and information 
sufficient to form a belief concerning the allegations con¬ 
tained in subparagraph 56 of paragraph V of the petition, 
and therefore denies them. Bespondent alleges that dur¬ 
ing the course of renegotiation proceedings prior to the 
commencement of this suit, petitioner represented to the 
respondent that the facts were in substance as alleged in 
subparagraph 5 of paragraph V of the petition and that 
for the purpose of determining petitioner’s excessive profits, 
respondent accepted such representations as true. 
93 57. Bespondent is without knowledge and infor¬ 

mation sufficient to form a belief concerning the al¬ 
legations contained in subparagraph 57 of paragraph V of 
the petition, and therefore denies them. 

58. The allegations contained in subparagraph 58 of 
paragraph V of the petition are conclusions of law not re¬ 
quiring answer. However, insofar as they may be deemed 
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to be material allegations of fact, respondent for lack of 
information and belief denies them. 

Respondent denies generally and specifically each and 
every material allegation of fact contained in the petition 
not hereinbefore expressly admitted, qualified or denied. 

Whebefoeb, respondent prays this Court to determine 
that petitioner's excessive profits for the fiscal year ending 
December 31,1944, were not less than $85,000. 

Respectfully submitted, 

EL G. Moeison, 
Assistant Attorney General 

Feedeeick N. Cueley, 

Attorney, Department of Justice. 

• •••••••• 

96 Nov 18 1949. 

The Tax Coxjet of the United States 
Docket No. 358-R. 

BIntt-Vise, Incoepoeatbd, Petitioner^ 

V. 

Wae Conteacts Peice Adjustment Boaed, Respondent. 

Docket No. 476-R. 

E[nu-Vise, Incoepoeated, Petitioner^ 

V. 

Wae Conteacts Peice Adjustment Boaed, Respondent. 

StipulatioxL 

The parties hereto, by their Counsel of Record, stipulate 
that the Court may accept the facts stipulated herein as true 
and correct, subject to the qualifications set forth with re¬ 
spect to each paragraph, if any; and, both parties reserve 
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the right to prodnce other and further evidence not incon¬ 
sistent with the facts herein stipulated; and, both parties 
reserve the right to object to the admission of any part 
hereof on the grounds of irrelevancy: 

(1) Attached hereto and marked Joint Exhibit 1-A, 
Schedules 1, 2 and 3, is a profit and loss statement showing 

total income for the years 1940 to 1944, both inclusive, 

97 as recorded in petitioner’s books. Respondent does 
not concede that certain costs indicated thereon are 

proper deductions in determining either total and/or rene- 
gotiable profits. 

(2) Attached hereto and marked Joint Exhibit 2-B, 
Sheets 1, 2, 3 and 4, is a profit and loss statement showing 
total income for the years 1941 to 1944, both inclusive, re¬ 
flecting the exclusion of costs disputed by respondent in 
determining profits subject to renegotiation for the years 
1943 and 1944. Petitioner does not concede that the vari¬ 
ances in this Exhibit from Joint Exhibit 1-A are proper 
exclusions in determining either total and/or renegotiable 
profits. 

(3) Attached hereto and marked Joint Exhibit 3-C are 
balance sheets for the years ending December 31, 1940 to 
1944, both inclusive, as recorded in the petitioner’s books. 
Respondent does not concede that tiie foregoing balance 
sheets reflect the cost disputed as set forth in Joint Exhibit 
2-B. It is respondent’s position that the costs disputed 
are not proper deductions in determining either total and/or 
renegotiable profits. 

(4) Attached hereto and marked Joint Exhibit 4-D are 
Balance Sheets for the years ending December 31, 1940 to 
1944, both inclusive, reflecting the effect of certain costs 
disputed by the respondent. Petitioner does not concede 
that the foregoing balance sheets reflect proper deductions 

in determining either total or renegotiable profits. 

98 (5) The total net sales (gross sales less cash dis¬ 
counts) set forth in Joint Exhibit 1-A and 2-B in the 

amount of $676,735.71 for the year 1943 are composed of: 
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(a) Sales by the petitioner in the amount of $45,962.26; 
as to which both parties agree are not subject to renegotia¬ 
tion; 

(b) Sales in the amount of $136,923.69 by the petitioner 
to Knu-Vise Products Company of California, all of which 
were sold by Emu-Vise Products Company of California on 
contracts or subcontracts to the various departments named 
in the Renegotiation Act of 1943, Section 403(a) (1); 

(c) Sales by the petitioner in the amount of $493,849.76 
as to which both parties agree are subject to renegotiation. 

(6) The total net sales (gross sales less cash discounts) 
set forth in Joint Exhibit 1-A and 2-B in the amount of 
$584,536.95 for the year 1944 are composed of: 

(a) Sales by the petitioner in the amount of $22,231.19; 
as to which both parties agree the not subject to renego¬ 
tiation ; 

(b) Sales in the amount of $116,165.21 by the petitioner 
to Khu-Vise Products Company of California, all of which 
were sold by Knu-Vise Products Company of California on 
contracts or subcontracts to the various departments named 
in the Renegotiation Act of 1943, Section 403(a) (1); 

(c) Sales by the petitioner in the amount of $446,140.55 
as to which both parties agree are subject to renego¬ 
tiation. 

99 (7) The Petitioner was incorporated under the 

laws of the State of Michigan on June 12,1939. 

C. J. Battbb, 

Attorney for Petitioner. 

Frbdebick N. Cuelet, 
Attorney for Respondent. 
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KNU-7I8E, INCX)EPOEATED 

Comparative Mamifacturmg and Operating Expenses 


Tot the Yean Ended December 31, 1940, 1941, 1942, 1943, 1944 



1940 

1941 

1942 

1943 

1944 

Manufaetvring Expentea — Schedule 1: 






Labor 

$ — 

$ 21,449.39 

$ 56,550.65 

$ 61,76549 

$ 41,337.55 

Oateide Proeeesing 

— 

8,481.95 

14,935.17 

32,390.02 

35,61744 

Bent 

640.00 

1,743.68 

3,164.00 

4,100.00 

4,600.00 

Heat, Light and Power 

101.60 

533.77 

1,073.35 

1,511.13 

1,68549 

Insonmee 

29.03 

1436.01 

2,699.00 

3,128.18 

4,534.31 

Bepain 

221.91 

168.26 

3,526.42 

8481.86 

3,137.32 

Depreciation—^Machineiy Equipment 

1,189.75 

1,881.54 

2,600.67 

4,088.97 

4,788.78 

Shop Supplies and Ebcpeuse 

— 

1,705.16 

6487.16 

32,308.65 

2442 . 8 I 

En^^eering Expense 

100.00 

— 

6,998.48 

15,03741 

29,531.60 

Engineering Wages 

— 

— 

— 

3,933.96 

2433.78 

Freight In 

i ' 


••B 

1,986.91 

1,035.61 

Social Securitj Taxes 

•MB 



3;837.08 

2,781.59 

Indirect Labor 




33407.19 

30,077.76 

Perishable Tools 

— 

— 

— 

— 

28,757.99 

Total Manufacturing Expenaee 

$ 2,282.29 

$ 37,199.76 

$ 97,834.90 

$205,676.55 

$192,462.33 

SelUng Expeneee — Schedule 2: 






Commission Paid 

$ 2,194.74 

$ 3,454.53 

$ 15,436.39 

$ 49,231.44 

$ 49,230.30 

Boyalties 


6,8185.25 

18,66249 

34,087.98 

29,443.79 

Advertimng 

2,531.27 

7,075.76 

20,28347 

23,620.80 

31,983.48 

Sales Salj^ies 

■— 

4,031.80 

2,943.92 

6,356.46 

6,354.04 

Freight and Cartage 

636.58 

1,700.89 

227.38 

84943 

611.27 

Depredation—^Antomobile and Trucks 

354.71 

498.66 

755.08 

1,100.67 

1425.89 

Auto Expense 


723.86 

1,143.87 

1,877.84 

1,891.51 

Entertainment and Promotional 

6416.07 

79.75 

2,082.18 

3,133.11 

3,418.84 

Shipping Supplies 


... 

600.59 

1,938.90 

1457.51 

Social Security Taxes 



•BB 

462.64 

344.75 

Insurance 



BB» 

406.43 

967.42 

Traveling 




6,611.01 

5,579.30 

Shipping Wages and Sample Board Labor 

— 

— 

— 

6,676.02 

5497.59 

Total Selling Expenses 

t 10,833.38 

$ 24,380.50 

$ 62,134.97 

$136,382.53 

$138405.69 

General and Administrative Expenses-- 






Schedule 3: 






Officers’ Salaries 

$ 715.14 

$ 10,000.00 

$ 12,094.64 

$ 18483.78 

$ 20,074.16 

Office Salaries 

2,336.24 

3,143.33 

17,430.00 

33,088.19 

33,972.90 

Traveling 

— 

4,72040 

548548 

— 

— 

L^al and Audit 

437.00 

1,768.52 

13,522.55 

17,544.19 

17459.51 

Office Supplies and Expense 

911.63 

1,82L67 

3,406.84 

4,05944 

2419.67 

Telephone and Telegraph 

392.21 

519.76 

1,80144 

2,870.10 

2,71L10 

Depreciation—^Furniture and Fixtures 

39.02 

79.72 

189.05 

31741 

387.96 

Somal Security Taxes 

30.72 

1,42540 

3,473.07 

1450.06 

1,335.95 

Taxes—^Loeal and General 

15.37 

16844 

1,91440 

3,43144 

5,00445 

Bad Debts 

412.30 

10.75 

10.13 

279.53 

99844 

Miscellaneous Expense 

117.40 

18741 

1,705.05 

MB 

— 

Collection Expense 

— 

19740 

268.75 

290.00 

397.86 

Donations 



170.00 

249.70 

40941 

Postage 

189 J9 


— 

2405.66 

2,116.54 

Insurance' 



MB 

72342 

1,11642 

Dues and Subseriptiona 

» 

'- 

— 

850.00 

298.00 


Total Ganaral and Admnittrative Bxpen$e» $ 5,596J22 $ 24,043.00 $ 61,371.00 $ 84,943.42 $ 89,102.07 
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Cost of Sales 

Per Booke, Years 1941 and 1942 Per Book*, lees Disputed Ooets, Years 1948 and 1944 

Year ended 12-31-41 Year ended 12-81-42 Year wided 12-81-48 Year ended 12*81^4 
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Selling, General amd Admimstrative Expenses 


Per Books, Years 1944 and 1942 

Per Books, Less Disputed Costs, Years 1943 and 1944 


Year ended 12^1--41 

Year ended 12*81-42 Year ended 12-31-43 Year ended 12-31-44 

Selling Expenses: 





Sales sidaries 

$ 4,031.80 

$ 2443.92 $ 

6486.46 $ 

6454.04 

Social seenritT’ taxes 

1,032.91 


462.64 

' 844.75 

Oommissions paid 

3,454.53 

15,436.3» 

4943L44 

4943O.8O 

Advertising 

7,075.76 

20483.27 

23,620.80 

81483.48 

Shipping supplies and 



• 


expense 

9.98 

600.59 

1438.90 

1457.51 

Freight out 

1,700.89 

227.38 

849.23 

611.27 

Anto exT>en8e 

723.86 

1,143.87 

1477.84 

1491.51 

Depredation—anto and truck 498.66 

755.08 

1400.67 

1443.83 

Insurance 



406.43 

967.42 

Traveling 



2442.66 

5479.30 

Shipping wages and 





sample boi^ labor 



6,676.02 

5497^(9 

Boyalties 

6,815.25 

18,662.29 

— 


Entertainment 

79.75 

2,082^8 

— 


Total 

$ 25,423.39 $ 62434.97 

$ 94,693.09 

$10546L00 

General and Administrative 





Expenses 





Officers salaries 

$ 10,000.00 

$ 12,094.64 $ 18483.78 $ 20,074.16 

Office salaries 

3,143.33 

17,430.00 

83,088^9 

83472.90 

Social security taxes 


3,473.07 

I45O.O6 

1435.95 

Legal and audit 

1,768.52 

13422.55 

I6453.45 

17459.51 

Office supplies and expense 

1,199.84 

3,406.84 

3459.O6 

2,773.44 

Telephone and telegraph 

519.76 

1401.24 

2,870.10 

2,71L10 

Postage 

430.96 


2405.66 

24I6.54 

Depreciation—furniture 





and fixtures 

79.72 

189.05 

326.14 

40844 

Insurance 



728.92 

141642 

Taxes—General 

168.34 

1414.30 

3,48L14 

4,896.62 

Donations 


170.00 

99.70 

40941 

Dues and subscriptions 



850.00 

298.00 

Collection expense 

197.50 

268.75 

290.00 

89746 

Bad debts 

10.75 

10.18 

279.53 

76L64 

Travding 

4,720.20 

5485.38 

4,078.45 


Ifisoellaneous 

417.48 

1,705.05 



Total 

$ 22.656.40 $ 6L87LOO 

$ 87,684.18 

$ 88,68L79 

Total Selling, General and 





Administrative Erqwnses 

$ 48,079.79 i $123405.97 

$182477.27 

$198492.79 
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106 Exhibit 3-0. 

KNU-VISE, INOOEPORATED 

Comparatwe Balance Sheet 

December 31, 1940 tbrou^ 1944 


Dee.31,1940 Dee.31,1941 Dee.31.1942 Dee.31,1943 Dee. 31, 1944 


Cvarent Assets: 

Cash on Hand and in Bank 

Federal Income Tax Anticipation Notes 
Aecoonts Beceivable—Less Besezre for 

Bad Debts of $412.30 

Advances to Emplojees and Others^ 

Due from Elnn-Vlse Prodnets Co., Caif. 
Merchandise Inventozy 

$ 

1,389.05 

3475.18 

3,711.01 

$ 7439.92 

7,714.43 
: 50.00 
6,857.78 
16470.17 

$ 6,15447 
10,01140 

26,368.07 

34L78 

17,666.47 

3648440 

$ 81,08344 
60,02L40 

44,839.53 

1,305A1 

50,467.79 

$ 23,61341 
110,010.40 

30,07847 

49541 

2497.74 

5241948 

Total Current Assets 

~T 

8475.24 

$ 38,632.30 

$ 96,82749 

$237,717.77 

$21841541 

Fixed Assets—Bode Value; 

Machinezy and Equipment 

$ 

4,61349 

$ 5,769.03 

$ 8,70645 

$ 8,687.70 

$ 448O49 

AntomobUes and 


1,064.13 

1,141.13 

2459.8O 

2453.67 

2489.64 

Fomitore and Fixtores 


33843 

1,001.09 

2,01645 

3456.06 

245040 

Total Fixed Assets—Book Value 

T 

6,015.75 

$ 741145 

1 12483.00 

$ 14497.43 

$ 1047043 

Other Assets: 

Prepaid Expenses 

t 

93.66 

$ 17140 

$ 5478.66 

$ 3,74344 

$ 8,06049 

Post-War (>edit on Federal Excess 

Profits Tax 


— 

— 

— 

1241249 

1648441 

Total Other Assets 

t 

93.66 

$ 17L80 

1 547A66 

$ 1645643 

$ 1944440 

TOTAL ASSETS 

$ 14,384.65 

$ 46,715.35 

$114489.05 

$26847L43 

$248^.64 

LIABILITIBS AND CAPITAL 

Current Liabilities: 

Notes Payable 

$ 

144849 

$ 38646 

♦ - 

$ — 

9 — 

Accounts Pajable 


8,85547 

847740 

1644L13 

1949947 

445548 

Accrued Expenses 


539.69 

192.39 

5,06449 

12,40342 

5,053.00 

Provision for Federal Withholding Taxes 


— 

— 

— 

4,416.60 

4,44447 

Provision tor Social Seenri^ Taxes 


1544 

149245 

1,71140 

2,032.79 

1496.76 

Customers’ Advances 


— 

16L63 

— 

3,68746 

Due to Enu-'Vise Products Co., Calif. 


— 

— 


3,649.02 

•ii— 

Provision for Federal Income and Excess 

Profits Taxes 


— 

8,400.00 

19,82544 

109403.05 

82415.69 

Total Current lAabOities 

$ 10,759.09 

$ 18,609.83 

$ 43442.76 

$155,692.01 

$ 9746540 

Other LiabOities: 

Due to Frank L. McKenna 

$ 

32749 

$ 16,79648 

$ 25438.60 

$ 53,48747 

$ 1040246 

Note Payable—Bruce Mason, Trustee of 

of the Estate of Frank L. McKenna 


— 

— 

— 


65,000.00 

Total Other liabilities 

$ 

32749 

$ 16,796.88 

$ 25438.60 

$ 53,48747 

$ 7540246 

Capital and Surplus: 

Capital Stock Authorized and Outstanding 

$ 

5,000.00 

$ 5,000.00 

$ 5,000.00 

$ 5,000.00 

$ 5,00040 

Capital Surplus 


1470.00 

1470.00 

1470.00 

1470.00 

147040 

Total Capital Paid In 

$ 

6470.00 

$ 6470.00 

$ 6470.00 

$ 6470.00 

$ 647040 

Earned Surplus—^December 31 ' 


2471.73 

5,138.64 

39437.69 

5242245 

68493.08 

Total Capital and Surplus 

$ 

349847 

$ 11408.64 

$ 46407.69 

$ 5849245 

$ 75,063.08 

TOTAL LIABILITIES AND CAPITAL 

$ 14,384.65 

$ 46,71545 

$114489.05 

$268471.43 

$248430.64 
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Balottce Sheet 

Per Books, Years 1940 to 1942 and Per Books Less Dieted Costs for Benegotiation for Years 1948 and 1944 

* December 31, 1940 December 81, 1941 December 81, 1942 December 81, 1948 December 81, 1944 

ASSETS 
CvrreiU Assets; 

Cash on hand and in bank $ 1,389.05 $ 7,839 j92 $ 6,154.97 8 81,083.94 $ 28,618.51 

» Accoxmts receivable $ 8,587.48 t 8,015.10 $ 26,780.87 $ 45,251.88 j $ 80,490.87 

Lees Beserve for bad debts 412.30 3475J8 412.30 7,602.80 412.80 26,368,07 412.30 44,839.53 412.30 30,0784;7 


Merchandise inventory 

Federal income tax anticipation notes ' 

Advances to employees 

Due from Knu-Yise Products Co., Calif. 


8,7U.01 

t 

16,670J17 

6,857.78 


86484.30 

10,011.80 

84L78 

17,666.47 

1 

1 

1 50,467.79 
60,02L40 
I 4 O 6 JI 

i 


5241938 

110,01030 

49531 

2497.74 

Total current assets 


8,275.24 


88,470.67 


96427.89 

i 

237,717.77 


21841531 

Fixed Assets; 

Machinery and equipment 

Automobiles and trucks 

Furniture and fixtures 

Tools, dies, jigs and fixtures 

Deferred experimental and development expenses 
Leasdiold improvements 

5,948.75 

1,418.84 

390.19 


8,986.03 

1,52L56 

1432.67 


14,524.02 

3495.31 

2437.48 

• 

23462.87 

.842L75 

8459.26 

31495.27 

8,45L68 

678JL8 

1 

1 

f 

i 

29490.67 

4488.68 

441739 

64435.85 

24^35 

67833 


Less, Beserve for depreciation 

7,757.78 

1,742.08 

6,015.75 

11,640.26 

8,729.01 

7,91L25 

20456.81 

7473 . 8 I 

12488.00 

70468.91 
17483.77 j 

’’ ! 

53,085J4 

128,78732 

44459.43 

8i,e27.e» 

Prepaid insurance 

Prepaid rent 

Post-war credit on Federal Excess Profits Tax 

Prepaid expenses 


98.66 

17L80 


44 O 8.66 

975.00 


2,71834 

1,025.00 


143539 

1425.00 

1648431 

• 





171.80 


*5478.66 


1 1645638 


1944430 

Total assets 


14,884.65 

% ' 

46,558.72 


114489.05 


307,05934 


322,78730 


'1 

1 


f 


I 

i 
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Balance Sheet i 

I 

I 

Per Books, Years 1940 to 1942 and Per Books, Leas Dispoted Costs for Benegotiation for Years 1943 and 1944 


December 31, 1940 

December 31,1941 

December 31, 1942 

December 31, 1943 

LIABIUTJES 

CurreTU Liabilities: 

Notes payable 

$ 144849 

$ 38646 

9 16441.13 

1 ’ 

Accounts payable 

8,855.87 

8,17740 

$ 19,59947 

Accrued expenses 

Customers deposits 

55443 

70.00 

449443 

11,995.19 
' 3,687.16 

Provision for Social Security taxes 

Provision for Federal Withholding tax 


1496.45 

1,71140 

2,032.79 

1 4,416.60 

Provision for Federal Income and Excess Profits taxes 


8,49340 

19,82544 

109,903.05 

Provision for Workmen's Compensation Insurance 

Due to Enu-Vise Products Company California 

1 

12249 

17046 

j 40843 
' '3,649.02 

Total current liabilities 

10,759.09 

18,44840 

43442.76 

155,692.01 

Due to Frank L. McKenna 

Note payable, Bruce Mason Trustee, F. L. McKenna 

; 32749 

16,79648 

25,338.60 

53,48747 


CAPITAL AND SURPLUS 
Capital stock, anthorixed and outstanding 
Capital snrplus 


Surplus; 

Earned anrplns at beginning of year 
Add snrphis adjustments 


Lees, Life Insoranee premium paid 
1941 and 1942 Income tax adjustments 
Disputed costs excluaiTe of those capitalized 


Net profit for the year per books Rafter taxes) 2,687.68 
Add, Disputed costs including those capitalized 


Less, Additional depreciation resulting 
from capitalization of certain costs 
disputed in determinining renegotiable profit 


5,000.00 

5,000.00 

5,000.00 

5,000.00 1 

1,170.00 

1470.00 

1470.00 

1470.00 ! 

6470.00 

6470.00 

6470.00 

6470.00 

184.05 

247L73 

9488.64 

39437.69 


879.70 

754.08 

1 


8,75L43 

10,092.67 

1 

i 


8,890.07 


29,845.02 


58L00 
17,431.36 ' 

38,792.25 j 

56,754.61 ' 

- I 

30,846.92 

84,050.47 

114,897.39 I 

6,370J51 

108,526.88 


December 31, 1944 


$ 4,355.58 
5,053.00 

1,296.76 

4,444.17 

82,815.60 


97,965.20 

10,302.36 

65,000.00 

'! 

5,000.00 

1470.00 

- i 

6470.00 !, 


91,709.96 

53L00 

36.724.33 

37455.33 
16,601.88 
92474.42 

109476.25 

20480.64 

88495 . 6 I 


Earned surplus, end of year 
Total capital and surplus 

Total liabilities and capital 


(2,87L73) 


3498.27 

14484.65 


5438.64 


11408.64 

46453.72 


39437.69 


91,70946 


46407.69 

114489.05 


14345044 


9747946 

307,059.14 


14942041 

822,78740 
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755 Thb Tax Cottbt of the UinTED States 

Bjstxj-Visb, Incobpobated, Petitioner, 

V. 

Was 0(AirEEACTs Pbice. Adjustment Boabd, Respondent. 

Do<^et Nos. 358-B^ 476-B. 

On the record, held, petitioner’s profits for the year 
ended December 31, 1943, were excessive to the extent of 
$100,000, and for the year ended December 31, 1944, were 
excessive to the extent of $55,000. 

C. J. Batter, Esq., for the petitioner. 

Frederick N. Curley, Esq., and James D. Lynch, Esq., 
for the respondent. 

Memorandum Findings of Fact and Opinion. 

In Docket No. 358-B, the respondent determined that peti¬ 
tioner realized excessive profits within the meaning of the 
Renegotiation Act (as amended Febmary 25, 1944, by the 
Bevenne Act of 1943) for the year ended Diecember 31,1943, 
in the amount of $^,000. In Docket No. 476-B, tlm re¬ 
spondent determined that petitioner’s profits for the year 
ended December 31,1944, were excessive in the amount of 
$35,000. By an amended answer the respondent 

756 seeks to increase the amount of excessive profits 
within the meaning of the Renegotiation Act in 

Docket No. 358-B to $130,000, and in Docket No. 476-B to 
$85,000. 

The primary question for decision is whether petitioner 
realized any excessive profits and, if so, in what amounts. 

Findings of Fact. 

Part of the facts are stipulated. 

The petitioner is a corporation organized xmder the laws 
of the State of Michigan on June 12,1939. Petitioner was 
originally organized as a sales company for the merchan¬ 
dising of products manufactured by its principal organizer, 


no 


Frank L. McKenna. It maintained its office and manu¬ 
facturing plant during the period in question in Detroit, 
Michigan. 

Article HI, section 5 of the by-laws of the petitioner 
provides: 

Section 5. Secretary, The board of directors shall 
elect a secretary whose duty shall be to attend all ses¬ 
sions of and keep a record of proceedings of all share¬ 
holders and directors meetings. He shall serve all 
notices required by law or the By-Laws of the cor¬ 
poration, ffie all corporate reports and perform such 
other duties as are usual to the office of secretary. 

The secretary shall, together with the president or 
vice president execute aU deeds of conveyance, mort¬ 
gage, contracts or other obligations of the corporation, 
except such minor contracts as are in daily use by the 
corporation, the signing of which may 1^ oHierwise 
provided for by the board. 

Section 4 of Article m of the by-laws provides as fol¬ 
lows; 

Section 4. Ma/nagi/ng O'fficer. The board of directors 
may choose a managing officer, and it shall be his duty 
to exercise general supervision and direction over all of 
Hie affairs of the corporation, to look after and super- 
757 intend its operations, engage legal and patent counsel 
to determine form of license agreements to be issued 
by the corporation and to set ^e fees to be charged 
thereupon, and to employ all assistants and all labor 
therefor [sic] contract for compensation and discharge 
any person so employed. Provided, however, that ^e 
consent and approval of the board of directors shall be 
obtained before the corporation may become a party to 
any licenses or contracts xmusual in nature, or which 
materially differ from the types of licenses or contracts 
usually employed by the company. 

Before the organization of petitioner Frank L. McKenna, 
while in the employ of Detroit Stamping Co. in 1936 invented 
a toggle clamp. On September 15,1986, a patent was issued 
for such invention to the Detroit Stamping Co. as assignee. 



U1 


In 1937 McKenna left the employ of Detroit Stamping Co. 
and began to manufacture clamps on his own. account. On 
March 22, 1939, the Detroit Stamping Co. brought an in¬ 
fringement action in a Federal district court against Mc¬ 
Kenna and his associated enterprises. On September 27, 
1939, petitioner •was joined as a defendant in that infringe¬ 
ment action. The infringement action was settled before 
trial and a license agreement was entered into among peti¬ 
tioner, McKenna and the Detroit Stamping Co. on October 
2,1939. 

By the terms of this agreement petitioner was obligated 
to pay a royalty of five per cent to Detroit Stamping Co. on 
all sales of products covered by the license. Only a nominal 
amount of royalty was paid under this license and none was 
paid in the years 1943 and 1944. 

In April 1940 McKenna applied for a patent on a cam 
action clamp and a United States patent was issued to him 
on March 25,1941. 

In March 1941 the affairs of McKenna and the petitioner 
were in confusion. During March and April 1941 
758 McKenna, petitioner ^s then principal stockholder and 

president, held various discussions •with Louis Port¬ 
noy, a certified public accountant, with reference to straight¬ 
ening out his affairs. McKenna also discussed the possi¬ 
bilities of a licensing agreement between McKenna and peti¬ 
tioner. Portnoy subsequently became an officer and director 
of petitioner in May 1941. 

Portnoy recommended to McKenna a merger of the manu¬ 
facturing operations of McKenna and the sales operations 
conducted by petitioner. McKenna, as a result of his ex¬ 
perience •with Detroit Stamping Co. and his plans for a 
Pacific Coast operation, did not favor such a merger. He 
insisted upon controlling all rights to his inventions. How¬ 
ever, the operation of manufacturing and sales conducted 
by McKenna and petitioner, respectively, were merged in 
1941. McKenna told Portnoy that he “wished to enter into 


a licensing agreement with petitioner providing for a 
royally of 5 per cent on sales based npon the same rate nsed 
in Detroit Stamping Co. license. McKenna discussed snch 
an agreement with an attorney by the name of Scofield. 
However, certain details were not supplied to Scofield at 
that time and no agreement was ever prepared. 

During the summer of 1941 McKenna left Detroit for an 
extended trip from which he never returned. In October 
1941 McKenna was on the West Coast. During the latter 
part of October he undertook to fly from Glendale, Cali¬ 
fornia, to Seattle, Washington. In the morning of October 
25,1941, McKenna took off in a small private aircraft from 
Eugene, Oregon, for Seattle. The plane failed to arrive 
at its destination and nothing was heard or seen of 
759 McKenna from that time until 1949 when his body 
and the wreckage of the plane were found in the 
State of Washington. 

After McKenna ^s disappearance a special meeting of the 
board of directors of petitioner was held on January 2,1942. 
Portnoy acted as chairman of the meeting and one James 
A. Herrington, then vice-president, acted as secretary. The 
other director was Balph 0. Williams, who was a director 
of petitioner during both 1941 and 1942. At that meeting 
the following resolution was adopted by the directors: • 

Theeepobe, Be It Resolved that the office of Presi¬ 
dent and Director of this corporation formerly held by 
Frank Leslie McKenna be and the said offices are here¬ 
by declared to be vacant in accordance with the ap¬ 
propriate provisions of the By-laws of the Corporation, 
and the remaining Directors hereby elect and appoint 
James A. Herrington to act as a D^ector of this Cor¬ 
poration in place of Frank Leslie McKenna, to take 
office immediately and to hold and retain such office 
until his successor is duly elected or diosen. 

Portnoy was elected secretary. In 1943 Herring^n was 
in his early twenties. 
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After the disappearance of McKenna, the estate of Frank 
Ik McKenna, a missing person, was created in California to 
administer his affairs. From that time forward Scofield 
became more active in the affairs of petitioner consulting 
and advising with Herrington, the newly elected president, 
and Portnoy, secretary. 

After the merger in 1941 above mentioned petitioner was 
engaged in the mannfactore and sale of qnick-action toggle 
clmnps and pliers, which are devices for holding together 
pieces of material during production operations. Peti¬ 
tioner purchased all sub-assembly parts, such as 
760 forgings, stamps and other parts from other com¬ 
panies. It then placed those parts together into a 
finished product. In this operation petitioner drilled and/ 
or spot welded certain of the parts together. In addition 
to this manufacturing process petitioner also purchased 
completely assembled items. As to these it was merely a 
selling agent for the producer. Petitioner’s manufacturing 
operation was a comparatively simple process. 

Petitioner marketed from 1941 through the years in ques¬ 
tion three basic items: toggle action clamps, cam action 
clamps, and pliers. These were marketed as available in 
several sizes and/or variations. A large group of parts 
which petitioner procured and used in its operations could 
be used interchangeably. 

The type of clamp which petitioner produced and sold was 
used for many years prior to 1942 in the automobile in¬ 
dustry. The petitioner introduced and pioneered this 
product to the aviation industry where it resulted in a very 
substantial saving of time and manpower in the manu¬ 
facture of airplanes. Toggle action clamps, similar in 
operation to those merchandised by petitioner, were manu¬ 
factured by Detroit Stamping Co., Danlj Co., and Wolverine 
Tool Co., all of which were competitors of petitioner during 
1943 and 1944. 

During the years involved there was a great demand, 
due to the war contracts of various manufacturers, for tog- 
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gle action clamps and cam action dlamps becanse their nse 
resnlted in savings of both time and manpower. 

Sales engineers of Progressive Welding Co., during their 
visits to users of welding machines, called their atten- 

761 tion to the advantage of petitioner's quick action 
clamps and acted as salesmen for petitioner on a 

sideline basis. These sales activities were in addition to 
those carried on by regular trade distributors and were an 
important factor in the volume of sales of petitioner during 
1943 and 1944. 

The petitioner supplied at no cost to engineers in the 
employ of various aviation companies, as well as other in¬ 
dustries, a number of templates for use in designing manu¬ 
facturing operations. The purpose of these templates was 
to simplify the work of designers and thus save time in the 
drafting operation. Templates have been used in industry 
for many years. 

Some clamps which petitioner produced during the years 
in question were manufactured at the suggestion of Douglas 
Aircraft Co., Consolidated Aircraft, Murray Corp., Bell 
Aircraft Co., Brunswick Balke Co., and Consolidated Vultee 
Co. Such special clamps were designed by the engineers or 
other personnel of the various companies above mentioned 
who suggested any particular type of clamp. 

From the time of its incorporation in 1939 through the 
year 1944 there was no change in the basic product as¬ 
sembled by petitioner. At all times during the years in 
question petitioner consulted engineers and engineering 
firms for the purpose of improving the clamps which it sold 
These engineers and firms, together with petitioner’s em¬ 
ployees, constantly worked with the engineers of its custo¬ 
mers to improve the clamps. During 1943 and 1944 peti¬ 
tioner expended substantial money redesigning and 

762 dbianging the design whidi McKenna first used in the 

manufacturing of the products in question. 
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Eoyalties of 5 per cent on sales were credited by i)eli- 
tioner to McKenna montbiy, the first entry covering tibe first 
three months of 194L The books of petitioner reflected an 
accmal of 5 per cent royalties from that time forward. 
Bnring 1943 petitioner did not make any payment or pay¬ 
ments of royalties to the estate of Frank L. McKenna al¬ 
though it did accrue an amount designated as royalties on 
its books. On July 10, 1944, the journal of the petitioner 
shows an entry charging Account Ko. 2210, which was called 
* * Due to Frank L. McKenna’ $65,000, and credited Account 
No. 2220, “Notes Payable, to Bruce Mason, Trustee”, in the 
amount of $65,000. This entry was closed out and subse¬ 
quently on July 14, 1944, check No. 13348 was issued for 
$65,000 to the estate of Frank L. McKenna, Bruce Mason, 
Trustee. It was charged to Account No. 2210. On July 21, 
1944, the cash receipts journal shows the receipt of $65,000 
from Knu-Vise Products Company (a California company), 
which was credited to Account No. 2211, entitled ‘Loans 
Payable to the Estate of F. L. McKenna” 

During the years involved petitioner sold a series of 
clamps known as the KK series. This was the only clamp 
sold by petitioner whidi involved the cam action principle. 
These cam action damps, or the KK series, were the only 
clamps merchandised during the years involved which were 
protected by McKenna’s patent above mentioned. The sale 
of such cam action clamp amounted to less than one per 
cent of petitioner’s entire sales. All of the remainder of 
petitioner’s sales in 1943 and 1944 involved toggle action 
clamps, pliers or wrenches for which i)etitioner held no 
patent. 

763 On Jxme 14,1945, the Acting Chief of the Produc¬ 
tion Section, Procurement Division, of the Air Tech¬ 
nical Service Command of the Army Air Forces at Wright 
Field, Dayton, Ohio, issued a memorandum to the Price 
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Adjustment Brandh, Control Office, which, concerning the 
royalties in question, stated in part as follows: 


1. In reference to telephone request by Lt Colonel 
Green, yon are advised that Boyalty Adjustment Board 
^s not conducted negotiations wi^ subject contractor 
as to royalties. The Eoyalty Adjustment Board con¬ 
siders Ibat payments describe as royalties by the com¬ 
pany are not in fact royalties for three reasons: First, 
there is no written agreement covering these payments. 
Second, the payments are not covered by corporate 
resolutions, and third, no evidence has been presented 
showing adequate legal consideration. 

A comparison of a summary of the costs of tools, dies, 
jigs, and figures (based upon petitioner’s own accounts) 
and sales for the period of 1940 to 1944, inclusive, reflects 
substantial increase in costs incurred for such items during 
1943-1944: 


ToUH cost of 
tools, dies, jigs. 


Year fixtures, etc. 

1040.$ 321.91 

1941 . 1,873.42 

1942 . 16,812.06 

1943 . 55,727.82 

1944 . 63,769.72 


Total Sales 

Percentage of 
suchoostitems 
to sales 

$30,921.11 

1.0 

135,246.16 

1.4 

371,253.39 

4.5 

676,735.71 

8.2 

584,536.95 

10.9 


The following is a comparative statement of operations 
of petitioner for the years ended December 31,1940 to 1944, 
inclusive, as reflected by petitioner’s books: 







. ... 1942 1943 1944 

Cfaah Dlacounta Allowed ♦30,921.11 ♦185,246.18 ♦371,268.39 ♦676,785.71 ♦584,536.95 
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768 It is stipnlated that the total net sales for the year 
1943 in the amonnt of $676,735.71 comprised the fol¬ 
lowing: 


Sales not subject to renegotiation.$49,962.26* 

Sales to Knu-Vise Products Co. of Cali¬ 
fornia subject to renegotiation. 136,923.69 

Sales to various other companies subject 
to renegotiation . 493,849.76 


• From which it realized a profit of $12,810.09. 

It is stipulated that the total net sales for the year 1944 
in the amount of $584,536.95 comprised the following: 


Sales not subject to renegotiation.$22,231.19* 

Sales to Knu-Vise Products of Cali¬ 
fornia subject to renegotiation.116,165.21 

Sales to various other companies subject 
to renegotiation. 446,140.55 


* From which it realized a profit of $4,833.96. 

During 1943 and 1944 petitioner deducted the following 
amounts as expenses against renegotiable business: 


Tools, dies, jigs, & fixtures... 
Machinery and equipment... 
Experimental and develop¬ 
mental . 

Leasehold improvements .... 

Furniture and fixtures ...... 

Michigan sales tax and excise 
tax on purchase of new truck 


1943 

1944 

$31,295.27 

$33,540.58 

4,668.53 

5,696.33 

8,451.63 

16,429.32 

678.13 

164.66 

76.23 


107.63 

$45,258.22 

$55,850.09 


The above listed amounts so charged as expenses repre¬ 
sent amounts x>aid for the purchase of capital assets; ex¬ 
cept the item of $107.63. Bespondent disallowed such de¬ 
ductions. 

769 Petitioner also charged on its books as costs 
against renegotiable sales for the years 1943 and 1944 
the following amounts for the purposes indicated: 
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1943 

Petitioner's classification 


Entertainment.$3,133.11 

Traveling expense. 394.90 

Legal and audit. 990.74 

Office supplies and expense. 35.52 

Donations (Frant Fitzgerald cam¬ 
paign fund) . 150.00 


Total .$4,704.27 

1494 

Entertainment.$3,418.84 

Bad debt. 236.70 

Interest and bank charge. 1,625.00 

Advance commission. 2,000.00 


Total .$7,280.54 


None of the above listed items had relation to petitioner’s 
renegotiate business except the item Legal and audit, 
$990.74” and that expense was incurred in a year prior to 
1943. All of the foregoing items were disallowed as such 
costs by respondent. 

Where the respondent has adjusted petitioner’s statement 
of profit and loss by capitalizing certain current expendi¬ 
tures deducted by petitioner as business expenses, the items 
so capitalized have been depreciated in accordance with the 
following rates and such additional depreciation has been 
added as a cost of doing business for the petitioner 
770 during the years 1943 and 1944; Tools, dies, jigs and 
fixtures, 33^ per cent; machinery and equipment, 10 
per cent; experimental and developmental expenses, 20 per 
cent; leasehold improvements, 20 per cent; furniture and 
fixtures, 10 per cent; trucks and autos, 33% per cent These 
rates of depreciation are proper rates. Such depreciation 
adjustments are as follows: 


1943 .$ 6,370.51 

1944 . 20,280.64 
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The following resolution appears in the minutes of a 
special meeting of the board of directors of petitioner held 
August 17,1942: 

Now Thebepo!be, Be It Besolved that the following 
employees of the Corporation occupying the following 
offices participate in an adjusted compensation fund 
of not less than fifteen nor more than twenty-five per 
cent (25%) of the profits of the Corporation for the 
first eleven months of each year for each year begin¬ 
ning with 1942 hence forward in the amounts and in the 
proportions set after their respective offices, it being 
the spirit and intent of this resolution that in the event 
additional offices are created the occupants thereof 
shall participate in adjusted compensation to such an 
extent that, taking their salary into consideration, such 
new employees will be fully and fairly compensated for 
their services to the corporation. 


President (J. A. Herrington). 35% 

Comptroller (M. F. Barkus). 17^^% 

Purchasing Agent (L. Saulter). 5% 

Sales Manager (J. Kowalik). 3% 

Engineer (B. Kelly). 4c% 

Shop Supt. (A. Johnson). 11^% 

Consulting Engineer (W. Uren). 3% 

Consulting Engineer (E. Torosian). 3% 

Asst. Supt. (F. Nencok). 4% 

Mgr. of Calif. Plant (A1 Lewis). 9% 

Bookkeeper California Plant (E. Bathje). 2% 

Director (H. Winter) . 3% 


771 The following resolution appears in the minutes of 
a special meeting of the board of directors of peti¬ 
tioner held on May 15,1944: 

Now, Therefoeb, Be It Besolved that the following 
named employees of the Company be paid an annual 
salary and annual bonus in the amounts set after their 
respective names below; 
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James A. Herrington Annual Salary . .$15,000.00 

President Annual Bonus .. 5,000.00 

Aggregate_$20,000.00 

Myron F. Barcus Annual Salary ..$ 6,600.00 

Comptroller Annual Bonus .. 2,000.00 

Aggregate ... .$ 8,600.00 

Albert Johnson Annual Salary .. 6,000.00 

Plant Superintendent Annual Bonus .. 1,200.00 

Aggregate ... .$ 7,200.00 
Fred Gumpper Annual Salary .. 3,800.00 

Purchasing Agent Annual Bonus .. 960.00 

Aggregate_$ 4,760.00 

Theodore Ongena Annual Salary .. 4,200.00 

Assistant Plant Supt. Annual Bonus .. 750.00 

Aggregate_$ 4,950.00 

Royalties were accrued on petitioner's books in 1943 and 
1944 to the estate of Prank L. McKenna in the respective 
amounts of $34,087.98 and $29,443.79, as operating expen¬ 
ses of the renegotiable business and deducted as such. Re¬ 
spondent disallowed such deductions. 

772 During the years 1943 and 1944 the entire capital 
stock of petitioner was owned by the estate of Frank 
L. McKenna. 

During 1943 and 1944 petitioner employed between 30 
and 45 people of which about 8 were in the office and the rest 
in the factory. 

Petitioner’s net profit before Federal income taxes sub¬ 
ject to renegotiation for the year ended December 31, 1943, 
amounted to $175,675.59. Petitioner’s net profit before 
Federal income taxes subject to renegotiation for the year 
ended December 31,1944, amounted to $121,880.50. 

In Docket No. 358-R petitioner’s profits were excessive 
in the amount of $100,000. In Docket No. 476-R petitioner’s 
profits were excessive in the amount of $55,000. 
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773 Opinion. 

HTTJi, Judge'. At the outset we are met by petitioner’s 
opposition to respondent’s motions to amend its answers in 
both cases to conform to the proof. 

In the amended answers respondent has set forth revised 
proht and loss statements in which it has eliminated as 
costs certain items which it claims are not proper charges 
against renegotiable business within the meaning of section 
403(a) (4) (B)^ of the Renegotiation Act, sv/pra. It is 

774 upon those challenged costs that respondent bases 
its affirmative contention that petitioner’s excessive 

profits for each year were $50,000 greater than the amount 
originally determined. The Court granted respondent’s 
motions upon their being filed a short time after the trial 
The basis for petitioner’s opposition is 

• • • that the respondent is estopped from present¬ 
ing an affirmative cfise; that the original pleadings 

^ SEC. 403. (a) For the purposes of this section— 

*•••••• 

(4) • • • 

(B) The term profits derived from contracts with the Departments and 
sn^ontraets” means the excess of the amount received or accrued imder 
such contracts and subcontracts over the costs paid or incurred with respect 
thereto. Such costs shall be determined in accordance with the method of 
cost accounting regularlj employed by the contractor in keeping his books, 
but if no such method of cost accounting has been employed, or if the method 
so employed does not, in the opinion of the Board, or upon redetermination, 
in the opinion of The Tax Court of the United States properly refiect such 
costs, such costs shall be determined in accordance with such method as in 
the opinion of the Board or, upon redetermination, in the opinion of The 
Tax Court of the United States does properly reflect such costs. Irrespective 
of the method employed or prescrit^ for determining such costs, no item 
of cost shall be chargi^ to any contract with a Depai^ent or subcontract 
or used in any manner for the purpose of determining such cost, to the extent 
that in the opinion of the Board or, upon redetermination, in the Opinion 
of The Tax Court of The United Stat^ such item is unreasonable or not 
properly chargeable to such contract or subcontract. Notwithstanding any 
other provisimis of this section, all items estimated to be allowable as deduc* 
tions and exclusions xmder Chapters 1 and 2 E of the Internal Bevenne Code 
(excluding taxes measured by income) shall, to the extent allocable to such 
contracts and subcontracts (or, in the ease of the recomputation of the amort¬ 
ization deduction, allocable to contracts with the Departments and subcon¬ 
tracts), be allowed as items of cost, but in determining the amount of ex¬ 
cessive profits to be eliminated proper adjustment shall be made on account 
of the taxes so excluded, other than Federal taxes, which are attributable to 
the portion of the profits which are not excessive. 
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present no affirmative issnes; that the amended plead¬ 
ings are not timely; that the amendments songht to be 
made are not witihia the discretion reserved to the 
Conrt nnder Rnle 17; and that the evidence adduced 
does not support the amendments sought to be made. 

Implicit in petitioner’s argument is that imdue advantage 
has been taken of it and that respondent’s presentation of 
documentary evidence attempting to prove certain costs 
were not proper charges against renegotiable sales was 
**unfair”. The petitioner also argues that by the amended 
answer respondent • has in fact endeavored to pro¬ 
cure the benefits of an affirmative defense without assuming 
in his answers the burdens inherent therein.” We do not 
agree with petitioner’s contentions. 

Petitioner can not properly claim that undue advantage 
was taken of it at the hearing for the propriety of peti¬ 
tioner’s costs was in issue at the time of the original plead¬ 
ings. In paragraph 54 of the petition filed in Docket No. 
358-R and paragraph 55 of the petition filed in Docket No. 
476-R, petitioner set forth specifically what it claimed to be 
‘‘the costs and expenses in connection with” its renego¬ 
tiable business. In its original answers filed in both cases 
respondent denied that those costs were allowable charges 
against renegotiable sales. The respondent in its amended 
answers enlarged upon the general denials contained 
775 in the original answers by setting forth specifically 
what it claims were the total costs chargeable against 
renegotiable business for each year in question. 

That petitioner knew respondent was challenging the 
propriety of certain of its costs before the amended answers 
were filed and in sufficient time to prepare a defense is shown 
by statements of counsel made on June 14, 1949, during 
arguments on petitioner’s motion for a continuance. The 
trial on the merits began November 18,1949. During that 
argument on the motion for continuance, counsel for re¬ 
spondent stated: 

Now, Mr. Batter states here that we have objected 
to certain documents 3>ud that there are certain items 



which we have contested. I would like to point out to 
the Court that it is Mr. Batter ^s case and he has the 
bxirden of going forward. I merely expressed to Mr. 
Batter my opinion as to certain cost items which are 
involved in this proceeding. • • • 

Counsel for respondent further stated: 

• • • As to the question of certain cost items, Mr. 
Batter knows that there is no question about my with- 
holding of them. He faiows what they are. We have 
discussed that down in our office in Washington. He 
has made no attempt to go forward on any of them, 
because he can pull out all his records. 

Counsel for the petitioner stated: 

• • • In addition to that, on May 17th, counsel advised 
me of a great mass of documents that he proposed to 
bring into this case, without assuming any burden of 
proof. We have been assembling those documents and 
we have been going throng them. • • • 

It is true, as petitioner points out, that at that time re¬ 
spondent’s counsel stated that he would merely attempt to 
show by cross-examination wherein i)etitioner’s costs were 
improper and that at the hearing he put in affirma- 
776 tive evidence to sustain his position that the profits 
in both cases were excessive in an amount greater 
than that originally determined. We nevertheless believe 
that respondent can change its tactics when, as in the cir¬ 
cumstances of this case, undue advantage has not been taken 
of the other party. 

With respect to petitioner’s argument that respondent by 
filing an amended answer in attempting to avoid its burden 
of proof, we have already ruled in Nathan Cohen, 7 T. C. 
1002, that as to additional amounts of excessive profits pro¬ 
posed for the first time in its answer the respondent has the 
burden of proof. We said in that case, page 1011: 

There is nothing in the statute forbidding expressly 
or by impUcation &e result thus arrived at by the rules 
that the present petitioner has the burden of proof 
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with respect to any amount np to that originally deter¬ 
mined as excessive, and that the respondent has the 
burden in respect to any additional amounts proposed 
for the first tune in his answer in the present proceed¬ 
ing. • • • 

See also Aircraft Screw Proditcts Co., 8 T. C. 1039, 1044. 
So here as to the additional amount of excessive profits 
which respondent has pleaded for the first time in its 
amended answers, it clearly has the burden of proof and 
cannot avoid such burden. 

We therefore hold that the granting of respondent’s mo¬ 
tions to file amended answers, in the circumstances of this 
case, was neither arbitrary nor unreasonable. Buie 17 of 
the Buies of Practice. California Brewmg Association, 43 
B. T. A. 721; Merton E. Farr, 11 T. C. 552. 

This brings us to the merits of the case—^whether peti¬ 
tioner’s profits for either year involved were excessive 
and, if so, in what amounts. We have found as a 
777 fact that petitioner’s profits for the years ended 
December 31, 1943 and 1944 were excessive in the 
amounts of $100,000 and $55,000, respectively. Such find¬ 
ings are based upon the following considerations. 

First of all, we have found that petitioner’s net income 
for each year subject to renegotiation was $175,675.59 in 
1943 and $121,880.50 in 1944. Petitioner’s books of account 
show that its net income for those years was $110,805.72 
and $54,420.68, respectively. Our findings of net income for 
each year subject to renegotiation are based upon the dis¬ 
allowance of certain costs which petitioner charged against 
renegotiable sales for each of the years before us. 

The first of these expenditures which we hold are not 
proper costs of renegotiable sales are the royalties accrued 
on petitioner’s books to the account of the estate of Frank 
L. McKenna for 1943 and 1944 in the amounts of $34,087.98 
and $29,443.79, respectively. Such accruals were made upon 
the basis of the alleged licensing arrangement between peti- 
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tioner and McKenna, who, at the time of its purported con¬ 
summation, was petitioner's president and principal stock¬ 
holder. The primary reason for our holding is that peti¬ 
tioner has not proved the existence of a bona fide contract 
between petitioner and McKenna upon which such royalty 
payments may be based. 

Petitioner admits that the transaction “was not an arm’s 
length transaction, • • Under a well established prin¬ 
ciple, then, such alleged agreement is subject to special 
scrutiny to determine its bona fides. It will be 
778 noted that section 4 of Article III of the by-laws of 
the petitioner provides that approval of the board 
of directors must be obtained “before the corporation may 
become a party to any license unusual in nature. ” We think 
that any licensing agreement of the type in controversy 
would be covered by that provision of the by-laws. The evi¬ 
dence does not show that there has been any compliance 
with that section. None of the minutes of the board of 
directors was introduced to prove that such approval was 
ever given by petitioner’s directors. Williams, a stock¬ 
holder and director of the corporation in 1941 and 1942, 
and whom the evidence shows was an active director in 
those years, testified that he knew of no license or royalty 
agreement by which petitioner was to pay McKenna any 
royalties. Petitioner has conceded that the terms of such 
licensing agreement, if any, were never put in writing. The 
fact that petitioner credited amounts for these alleged 
royalty payments is of little or no force in the facts of this 
case to prove the deductibility of such charges against re- 
negotiable sales. See L. Schepp Co., 25 B. T. A. 419. We 
therefore hold that petitioner has failed to prove the ex¬ 
istence of any bona fide agreement between petitioner and 
McKenna providing for the royalty payments in question. 

Moreover, assuming arguendo, an oral agreement, never¬ 
theless we do not believe that there was adequate considera¬ 
tion to support the royalty payments in question. Me- 
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Kenna’s patent, which was a part of the alleged agree¬ 
ment, covered only cam action clamps. The sole cam action 
clamps assembled and sold by petitioner during 1943 and 
1944 were the KK clamps, sales of which involved 

779 less than one per cent of petitioner's total sales. 

Therefore, on the total sales for 1943 and 1944, 
respectively, the royalties accmable to the estate of Frank 
L. McKenna would be less than $350 for 1943 and $275 for 
1944 instead of $34,087.98 and $29,443.79 for those respec¬ 
tive years. This fact indicates that the royalties were ac¬ 
crued arbitararily without any relation to patented de¬ 
signs as a basis therefor. In addition, assuming that a 
licensing agreement included unpatented designs and pro¬ 
cesses of McKenna, still we can not uphold the propriety 
of the payments in question because it has not been shown 
that petitioner was in possession of any particular pro¬ 
cesses or designs, outside of the patented design, which 
would entitle either it or McKenna’s estate to monopolistic 
use. See Peterson <B Pegau Baking Co., 2 B. T. A. 637. 
No authority is cited which supports the view that such 
processes or designs were patentable or in any way prop¬ 
erty which the petitioner might not freely use or for the 
use of which it would be required to pay a royalty or other 
consideration. See L. Schepp Co., supra, page 430. 

We have set forth in our findings certain other costs which 
respondent challenged as being improper charges against 
renegotiable business. Such expenditures total $49,962.49 
for 1943 and $63,130.63 for 1944. Respondent adduced con¬ 
siderable evidence at the hearing in support of its contention 
that such costs were not proper charges against renego¬ 
tiable business. Petitioner offered no rebuttal evidence on 
this point, although on brief it attempted to discredit 

780 respondent’s principal witness on these disputed 
items. The discussion along that line, however, was 

not convincing. Its main argument on this point is the 
technical one that respondent’s evidence concerning the 




130 


challenged costs is not properly before the Oonrt and shonld 
be stricken from the record. We have ruled against peti¬ 
tioner on that point and after a careful examination of all 
the record believe that these expenditures were not proper 
charges against renegotiable sales. 

Some of the other considerations which have entered 
into our ultimate findings of the amounts of petitioner's 
excessive profits are as follows: Petitioner’s operations 
during 1943 and 1944 were the same as in prior years; hence^ 
it took no risk through conversion to war business. See 
Maurice W. Harney, et al., 14 T. C. 666. Petitioner, in addi¬ 
tion, had no reconversion problems in its post-war opera¬ 
tions. Moreover, the amount of petitioner’s investment 
was small in relation to its volume of sales. 

Petitioner’s operation during 1943 and 1944 was not a 
complex manufacturing process; rather it was more of an 
assemblying operation. It performed little or none of the 
forging, stamping or basic production operations, all of 
these being done by subcontractors. 

Petitioner also had no great pricing risks during the 
years involved. In 1943 petitioner’s renegotiable costs were 
$457,433.44, and in 1944 they were $442,483.02, and its net 
profits before taxes were $175,675.59 and $121,880.50, for 
the respective years involved. See Maurice W. Harney, 
et al,, supra. Petitioner took no risks because of inventory 
during the periods in question. As shown in our findings 
petitioner’s percentages of inventory to current assets were 
considerably smaller in 1943 and 1944 than in any 
781 preceding year. Furthermore, the record indicates 
that petitioner had no basic inventory problem during 
either 1943 or 1944 because of the large degree of inter¬ 
changeability of component parts which petitioner used in 
its manufacturing or assemblying operations. 

It is apparent from a study of all the facts that peti¬ 
tioner’s greatly increased sales during 1943 and 1944 were 
the result more of the fortuitous circumstances of a war- 
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time economy than anything else. True, petitioner con¬ 
tributed in a marked degree to the saving of time and effi¬ 
ciency in production in the aviation industry through the 
pioneering in that field in the use of its various products. 
However, we think that the amount of profits which we have 
left undisturbed gives an ample cushion to compensate 
petitioner for its meritorious services in this or any other 
respect. 

After an examination of all the evidence we hold that 
petitioner's profits were excessive to the extent of $100,000 
for 1943 and $55,000 for 1944. 

Orders will be entered in accordance herewith. 

Entered Jan 25 1951. 

• •••••••• 


782 358-R 

Decision. 

Pursuant to the determination of the Court, as set forth 
in its Memorandum Findings of Fact and Opinion, entered 
January 25, 1951, it is 

Obdeeed and DscmsD: That petitioner realized excessive 
profits for the year ended December 31, 1943 in the amount 
of $100,000. 

Enter: 

(Signed) Samuel B. Htt.t., 

Judge* 

Entered Jan 26 1951. 

• •••••••• 
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783 478-E, 

DedsiozL 

Pursuant to the determination of the Court, as set forth 
in its Memorandum Findings of Fact and Opinion, entered 
January 23, 1951, it is 

Obdebed and Decided : That petitioner realized excessive 
profits for the year ended December 31,1944 in the amount 
of $55,000. 
hlnter: 

(Signed) Samuel B. Hill, 

Judge, 

Entered Jan 26 1951. 

• •••••••• 



EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
AND PROCEEDINGS. 


Federal Building, Detroit, Michigan, 
November 17-23 inclusive, 1949 

Before: 

Honorable Samuel B. Hill, Judge. 

Appearances: 

C. J. Batter, Esq., 91017tb St., N. W., Washington, D. C. 
and 

John Scofield, Esq., 7-141 General Motors Building, De¬ 
troit, Michigan, for the Petitioner. 

Frederick N. Curley, Esq., Department of Justice, Wash¬ 
ington, D. C., for the Respondent. 


121 Opening Statement on Behalf of the Petitioneb 

Mr. Batter: Now, may it please the Court, the Petitioner 
here is a comparatively small organization. It is a Michi¬ 
gan corporation. Unilateral orders that are before this 
court, over the 1943 renegotiation, in which the Govern¬ 
ment has found, in the form of a unilateral order, excessive 
profits of $80,000 and for the year 1944, the excessive 
profits amounting to $35,000. This case is different some¬ 
what from the ordinary renegotiation case in which the 
amounts, though appearing large, are because of the tax 
credits, in fact small That is not true in this case 

122 because the sums here involved are divisible into two 
separate factors. For the year 1943 there is in¬ 
cluded a disallowance of costs, composed of royalties paid 
to Frank McKenna’s estate, who is the sole stocHbiolder, in 
the amount of $35,000, so that if we deduct from the 
$80,000, the sum of ^5,000, the sum of $45,000 is really the 
figure that relates to the alleged excessive profits. 

For the year 1944 the same type of royalties are dis¬ 
allowed, amounting to $30,000, so that if we deduct the 
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$30,000, alleged excessive profits from the sum of $35,000, 
we have really $5,000 of excessive profits. The royalty 
issue therefore becomes an important factor because on 
the basis of its disallowance, this taxpayer finds himself 
in a position of whereby the renegotiation, and the taxes 
that have been paid, the amoxmt recouped by the Govern¬ 
ment far exceeds 100 i)er cent. 

Now, for the year 1942, the petitioner was also renego¬ 
tiated for the year 1942 and the petitioner received a clear¬ 
ance, no renegotiation excessive profits claimed. We also 
have this factor that enters into it, despite a doubling of 
the volume of business, from 1941 to 1942 and again from 
1942 to 1943, the amount of profits remaining to the peti¬ 
tioner, after the renegotiation, even on the basis of the 
royalties being allowed as deductions, maintain a sliding 
scale down, why, with an increased volume, it should be 
necessary to decrease the ratio of profit as to leave 
123 to the taxpayer a lesser sum, progressively, each 
year, is perhaps a little hard to understand. But, 
for the year 1942, the year in which the corporation re¬ 
ceived a clearance, the profit remaining after renegotiation 
amounted to $39,000. For the year 1943, despite the fact 
that the volume of business doubled, the amount remaining 
is $25,000, and for the year 1944, a year in which the sales 
were slightly less than they were in 1943, the amount re¬ 
maining, after renegotiation, is $60,400. Progressively, the 
percentage of profit, on sales, has been reduced on the fig¬ 
ures contained in the unilateral order, from 13 per cent to 
four and a fraction per cent, to less than three per cent. 

Now, I can readily understand where with sudi small 
normal profits, the factor of royalties becomes of tremen¬ 
dous importance because if royalties are disallowed, as a 
cost, we find ourselves in a position of where there is re¬ 
couped, by a renegotiation and the expenditure of royalties 
on more than 100 per cent of the income. 

Now, there are some other factors that pertain to this 
royalty situation that will be brought before the Court, in 
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the form of evidence^ that I think is of tremendons impor¬ 
tance and I am going to refer to Frank L. McKenna^ the 
founder of this company. Frank lu McKenna was an in¬ 
ventor. In 1935 he was employed by the Detroit Stamping 
Company, and while in their employ, he made cer- 

124 tain inventions, applied for patents, patents were 
issued and the patents assigned to the Detroit 

Stamping Company. The subject matter of the patents 
were toggle clamps, at that time used in the automobile 
industry, particularly. Mr. McKenna ran into difficulties 
with the Detroit Stamping Company and his employment 
with them ceased in November, 1937. They fired him- Mr. 
McKenna, knowing the toggle clamp business, having de¬ 
veloped this invention, proceeded to make some on his own 
account. Later, the Detroit Stamping Company brought 
an action in Federal Court here in Detroit on an infringe¬ 
ment basis. There is no doubt that McKenna was infring¬ 
ing on the Detroit Stamping Company’s patents. That 
suit was about to come to trial in the latter part of 1939. 
It did not come to trial. A settlement was reached and a 
settlement was reached whereby McKenna, the petitioner, 
Knu-Vise, Inc. and the Detroit Stamping Company, 
entered into a licensing arrangement whereby the peti¬ 
tioner or McKenna were privileged to make these clamps 
upon the payment to the Detroit Stamping Company of the 
royalty of five per cent and the requirement that certain 
key parts be purdiased from the Detroit Stamping 
Company. 

McKenna was prompted to make this settlement with 
the Detroit Stamping Company because in the meantime 
he had not been idle, he applied his inventive genius and 
developed what he considered was a much better type of 
clamp and upon which he was advised he did not 

125 infringe upon the Detroit Stamping Company pat¬ 
ent. McKenna, during and before the Detroit 

Stamping Company litigation, operated as a sole propri¬ 
etorship, the McKenna Manufacturing Company. In June 


I 
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of 1939 he organized or caused to be organized the peti¬ 
tioner, to act as sales agent for him. Also, in 1939 he 
became very much interested in the possibilities of the 
Pacific Coast as an outlet for clamps, and he began the 
institution of a business in California. The business was 
of a very small scope during 1940. The aggregate sales 
for 1940 were only about $30,000. The company had very 
little capital. They were always under a financial strain 
and the result was that the affairs between McKenna, his 
California outlet and the petitioner became very confused. 
In the Spring of 1941, McKenna called in an accountant to 
straighten out his affairs. The accountant found this very 
confused condition, an incompetent bookkeeper, items that 
properly were chargeable to McKenna, charged on the 
corporation books and very confused statement about the 
inventory, as to whether the corporation had purchased it, 
whether it was on consignment, or whether it was still the 
property of McKenna Manufacturing Company, 

The accounts receivable, the accounts payable were in¬ 
termingled and the accountant did the best job he could of 
straightening out the business for the year 1940. 

As he got into his work, then he had some meetings with 
McKenna and he told McKenna with this free situ- 
126 ation he was running his own manufacturing com¬ 
pany here, the petitioner, and the manufacturing 
company on the Pacific Coast, that it was only a question 
of time before all the confusion would again arise because 
of the employees. There were none of them who were in a 
position to Imow all of the affairs and to make the proper 
allocations and the like of that. McKenna says, “what do 
you suppose we ought to do about it?^^ The accountant, at 
that particular time, thought about it and finally came to 
McKenna with a proposition and suggested to McKenna 
that he merge the eastern manufacturing business with the 
petitioner and make the petitioner a manufacturer, as well 
as the sales agent. McKenna held his hands up in holy 
horror, once being deprived of the fruits of his invention. 
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and was fearful he was going to be deprived of them again. 
The corporation had limited existence and limited means 
and he had in the meantime, in 1940, applied for another 
patent and in March, 1941, that patent was issued by the 
Government on toggle clamps to Mr. McKenna in his own 
name. 

He had invented this process, developed the tools and 
jigs and dies, developed a trade name and reputation. 
More people were using toggle clamps that never used 
them before, and he felt he had some very valuable assets 
and here the accountant was asking him to turn it in to 
the corporation. Well, the accountant talked with him a 
while and said that could all be very easily arranged, 
127 why not turn in to the corporation, tools and jigs 
and dies and fixtures, whatever you have developed 
there, you own the corporation anyway. Turn it in as 
paid in surplus and retain your patent and retain all your 
rights to this product and make a royalty arrangement 
with the corporation. Well, that sounded a little better 
to McKenna because he had in mind he might want to 
license other people to make these products. 

The upshot of it was that the relationship between Mc¬ 
Kenna and the accountant became very close and the 
accountant was made a director and officer of the corpora^ 
tion and the royalty arrangement was made whereby the 
petitioner was to pay McKenna a royalty of five per cent 
on all sales of parts developed from his inventions and, of 
course, it had this obligation to pay tiie Detroit Stamping 
Company five per cent on any of the products it made 
under the Detroit Stamping Company patent. 

Well, with the McKenna line improved, as it was, and 
not in violation of that patent, with no infringements of it, 
it happens, as a matter of fact, that the petitioner no 
longer made the Detroit Stamping Company products and 
the deal made between the accountant and McKenna was 
reflected on the books as of March 31, 1941, incorporating 
into the corporation all of the operations of McKenna and 
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the corporation for the first three months of 1941 and set¬ 
ting Tip for him a royalty of approximately $1600. The 
sales were beginning to grow more rapidly and the sales 
for the first quarter of 1941 were about the same 

128 sum as the sales for the entire year 1949, that is, 
$30,000. Then, progressive each month, continning 

from April, 1941, the accountant at that particular time 
made a monthly audit, prepared his monthly journal en 
tries and set up the five per cent royalty to McKenna. 
Now, McKenna, in developing this Pacific Coast business, 
spent less and less time here in Detroit. Things were be¬ 
ginning to boom in the aviation industry and the aviation 
industry was a particularly fertile field for this product. 

When McKenna went to California, the use of toggle 
clamps, of his type, was practically unknown there and he 
did as much as he could, as rapidly as he could, to develop 
that situation. 

We come along, then, to about the Fall of 1941. Mc¬ 
Kenna is out on the Coast, makes a trip from Los Angeles 
to Seattle to the Boeing Plant, to teach them tihie use of his 
clamps and to show them and their engineers what he could 
accomplish for them. McKenna never reached Seattle. 
He took off in a plane from Eugene, Oregon and was then 
reported missing and remained missing for over eight 
years. Two months ago, the plane and the remains of the 
two people, McKenna and the pilot, were found in CoUidge 
County, Washington, so that it has definitely been estab¬ 
lished now, and it is important in several ways. One of the 
factors in determining a fair and reasonable rate of profit, 
is the war effort expended by the taxpayer, what he has 
done in the form of a contribution to the war. 

129 McKenna paid the supreme sacrifice six weeks 
before Pearl Harbor. Of course, that caused a lot 

of confusion, didn’t know whether he was dead, didn’t 
know whether the plane had gone to sea, whether it was in 
the mountains or forest, or where it was. Some time 
elapsed and eventually two of the officers, on the advice of 
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the general oonnsel, Mr. Scofield, went to Los Angeles to 
see what they could find out as to the state of affairs be¬ 
cause the affairs were conducted as a sole proprietorship. 
They came back and reported and, of course, this monthly 
royalty entry came up again. In the meantime, I might 
say, before McKenna embarked on this trip that resulted 
in his death, he had instructed his attorney to prepare a 
written agreement on this royalty, but he was always flying 
around so fast here and there he had not gotten together 
with his attorney to finally furnish him wi^ sufficient de¬ 
tails to set up the agreement in legal form, so that the 
agreement we had, nevertheless a contract, is an oral one. 

Now, following the disappearance of McKenna and the 
fact that he had announced his determination of TnalriTig 
California his home, the estate of a missing person was 
created in California. Under the jurisdiction and control 
of the California courts, a trustee of affairs was appointed 
and in view of the fact that the trustee had to be a native 
of California, instead of appointing his counsel here, to 
whom he was very close, the counsel in California, 
130 who had done occasional matters for him , a man by 
the name of Hossom, was appointed trustee and he 
remained trustee until he went into the Service, at which 
tima he was followed by Bruce Mason. Bruce Mason re¬ 
cently has been relieved of his trusteeship subject to his 
making Ms report A regular administrator for the estate 
of the deceased person has been appointed in California. 

Now, during this entire period, beginning with his being 
missing in 1941, the royalty question was considered. 
When the issue first arose, it was the advice of counsel that 
M<Kenna had a bona fide contract that the royalties had 
to be paid because, after all, true, the Petitioner was in thia 
position, unless McKenna was entitled to the royalties, 
unless the product they were producing and selling was 
the result of the inventive genius of Ms mind, obviously 
then, since they had not changed their general type of 
product, they would be owing money to the Detroit Stamp- 
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ing Company because they still had that license agreement 
with the Detroit Stamping Company. McKenna brought 
that to the attention of the acountant when they were 
negotiating the deal and it was as a result, the amount 
agreed to be paid to the Detroit Stamping Company that 
McKenna decided with the accountant, that the rate of 
royalties to be paid to him, on this invention, should be 
the same, five per cent. Again the matter was taken up 
when a trustee was appointed for his estate because 

131 that trustee became practically the sole stockholder 
of the petitioner and the trustee did receive royalties 

during all the intervening period. 

Now, sort of bridging the gap and bringing us down to 
something of more concern, we find ourselves in this posi> 
tion: About two years ago the petitioner ceased its manu¬ 
facturing operations between the heirs, that I will refer to 
in a moment, the trustee considered it a bit of a risi^ 
proposition, particularly under postwar conditions, for the 
entire wealth of McKenna to be tied up in this kind of a 
proposition, so that a new deal was made and the very 
product that McKenna made before he transferred his 
rights or license to the petitioner, is now being manufac¬ 
tured and sold by another company here, the Lapeer Manu¬ 
facturing Company, in which the McKenna estate and the 
petitioner have no interest whatsoever, and the Lapeer 
Manufacturing Company is paying to the estate of Mc¬ 
Kenna a royalty of five per cent on the products that were 
the result of the inventive genius of Mr. McKenna. 

So, this royalty question and the percentage of it, we 
have this situation where in the absence of an agreement 
with McKenna and in the absence of the product being 
different than the one under the Detroit Stamping Com¬ 
pany, why, the petitioner was under an obligation to pay 
the Detroit Stamping Company five per cent royalties. 
However, the McKenna product did not infringe upon 
that and McKenna was entitled to his royalty and 

132 wanted five per cent and he got five per cent. 
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Now that the company is no longer operaling, as 
snch, the people who are doing the bnsiness are licensed 
and do pay a five per cent royalty for that privilege, so 
that it wonld seem to me, as the picture winds itself np, 
and putting it together, the royalty problem is not an 
awfully hard one to answer. As a matter of fact, the Com¬ 
missioner of Internal Revenue did not find any difficulties 
with it The royalties paid for the several years are as 
follows: In the year 1941 they amounted to $6,815.25. Of 
that amount liie Commissioner of Internal Revenue 
allowed as deductions, the entire sum except $28.22 because 
it was determined that much of the sales did not come 
under the McKenna rights. For the year 1942, the Com¬ 
missioner of Internal Revenue, out of the sum of $18,662.29, 
paid to the estate, allowed as a deduction all but $379.60. 
That $379.60 being likewise on sales that had no part of 
that agreement. For the year 1943 the royalties amounted 
to $34,087.98 and the Collector of Internal Revenue allowed 
as deductions, in the audit of the returns, the entire sum 
excepting $647.^. The year 1944 the royalties amounted 
to $29,443.79 and all but $957.78 of that sum was allowed 
as deductions by the Commissioner of Internal Revenue, in 
his examination of the returns, and obviously too, he tested 
that royalty question because he saw fit to disallow a very. 

small part of it. So, I think as we get through it, 
133 even though we do have to take the time of the 
Court, and we are not going to run into too much 
time on the royalty question, it is an ordinary transaction 
and yet we had the same situation before and we have had 
the same situation since that time. 

Now, then, the contribution to the war effort is an im¬ 
portant factor in determining a fairness and reasonaHe- 
ness of the profit made by the taxpayer. I think, as the 
evidence gradually unfolds itself here, your Honor, you 
are going to become satisfied that the contributions of the 
taxpayer beyond the sacrifice of McKenna’s own life to 
the war effort, has been tremendous. As you see, the tern- 
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plates that were made and distributed- to- the different 
engineering staffs and yon are advised of the amount of 
en^eering time, at a time when manpower, was hard to 
get, that it saved to the aviation companies in the appli¬ 
cation of these* templates and products, and when you see 
the photographs of some of the uses of these products, it 
is going to become so obvious and so apparent that the con¬ 
tributions- of the taxpayer, to this-war- effort, were 
remarkable considering its size, the profit made, and the 

■ uses of its product. 

You -will see, as some of these fixtures are brought before 
you; that a single fixture will often- require as mudi as 
30 clamps, clamps that could be ax^plied in a fraction of a 

■ second that under the old method was ineflSdent and would 

take perhaps hours to apply, but that is only the 
134 small part of it. The time in saving in draftsmen’s 
time, the saving in engineering time, the use of the 
application of these patents, and of these parts, resulted 
in tremendous savings. You may recall at the time Presi¬ 
dent Roosevelt laid a program of 50,000 planes to be sup¬ 
plied within a year, and that industry did not think it 
' could be done. Perhaps it could not have been done -with¬ 
out the kind of invention and product that this taxpayer 
taught aviation engineers how to use and ajjply on their 
work. 

Now, the high degree of specialization that went into 
all of this product, the special uses, the special making of 
tools, pliers and clamps for specific purposes, resulted and 
was the occasion for a constant changing, constant moving, 
a constant standardization of these parts so they could be 
applied in the mass production that the airplane companies 
' were starting and in order to meet the presidential re¬ 
quirements of planes. 

Following Mr. McKenna’s death in November, 1941, 
which,' at that time, bear in mind he was still a missing per- 
' son—^his death -was not established -until this year—his 
' - associate officers took hold of the business and his counsel, 
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advised by lihein constantly, they fonnd a welding outfit 
'^'wha n^ed'engineers as. salesmen and who were always 
''visiting these airplane companies in the effort to sell their 
*■ welding eqnipment, an arrangement was. made 

135 ‘ Whereby the welding equipment company was very 
' ^pleased to have its salesmen act as salesmen for the 

. petitioner because the use of these clamps gave them some- 
* thing else to bring into the enterprise and to help sell their 
''product.' It was mutual to that extent. The result is that 

- there was a vast increase in sales as this new mode of dis- 
■ ' tribution was developed' and as the engineers of the air¬ 
plane companies gradually became sufficiently acquainted 
with the uses and varied; uses that these clamps could be 
put to, they incorporated them in many of their operations. 

Now, McKenna—I said I would revert to the statute 
situation—^left no heirs, except a mother. All the monies 
^hat have gone out of this comply to the estate, have 

- either gone to the payment of taxes on the income derived 
'by the estate or by court order been sent to her as sole 
prospective heir. T^t is why we reach the situation here, 
that with the money having gone out, with ihe Oommis- 

- sioner having allowed it, that if there were to be a holding 
' ^t these royalties are not deductible, we have got a situ- 

'-ation that is beyond consideration. 

■ Now, tins case has been pending on several calendars 
and we finally come to trial, despite the fact over two years 
^agq, the-.(^ovenment asked permission to examine our 
books wd it is most difficult to work out a stipulation. We 
have one now, signed a few days ago. That stipulation 
covers certain facts, and when it ia presented to you, I am 
• • going to present my objections to its admission into 

136 evidence of certain paragraphs of it because I find 
- ■ 'myself in this position: Some time ago the €k>vem- 

ment counsel advised me that he was going to raise a 
■number of issues. However, you did not complete them. 
‘^Did you intend to file an amended i)etition?’’. ‘‘No, I 
do not I am not going to take the burden of proof. I am 



going to develop the testimony and on that condnsion ask 
the Commission to have the pleadings conform to the 
facts/’ and that is why I have advised your Honor that 
the duration of this case depends a great deal upon the 
kind of ruling you make on the evidence, which the Gov¬ 
ernment has not had the courage to undertake to prove. 
Comparing it with any other claim, at least, would amount 
to a counter claim, hut appears nowhere in the pleadings. 

Our own case will take a comparatively short time. 
Where it goes from there is beyond my control Thank you. 

Opening Statement on Behaup op the Bespondent 

Mr. Curley: May it please the Court, I will try to re¬ 
strict my remarks to the summary of the Government’s 
position and not testify here. 

We have in this proceeding two cases which were filed 
by the petitioner, asking this Court to make a redetermi¬ 
nation as to the amount of excessive profits previously de¬ 
termined by the War Contracts Price Adjustment Board. 

Now, Case Docket 358-B involves the fiscal year 
137 ending December 31,1943, in which the Board made 
a determination that the excessive profits realized 
by the petitioner were in the amount of $80,000. The 
second case is Docket Number 476-E, and involves the fiscal 
year ending December 31,1944, and in this case the Board 
made the determination that the profits realized by the 
petitioner were excessive in the amount of $35,000. 

The Court: How much? 

Mr. Curley: $35,000. 

Now, this proceeding is here under Section 403-El of 
the statute, which provides that the petitioner may ask this 
Court to review a de novo proceeding, the action taken by 
the Board. 

Now, those determinations, which were made by the 
Board, were made upon unverified representations of the 
petitioner, to the Board, and were accepted by the Board 
as facts. Upon those facts the determination was based. 
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In 1943, the fiscal year 1943, the party involved in this 
year, the petitioner raises several issues which he alleges, 
as errors. They may be grouped into two major groups, 
the first one, I think we can dismiss very easily, and that 
is, he raises the constitutional issue, which the Supreme 
Court has already determined in favor of the validity of 
the Act. The second, he questions the amount of excessive 
profits as previously determined by the Board. Now, that 
may be divided into two groups. He raises certain ques> 
tions about factors, the factors which are set forth 

138 in the Act, and he questions the disallowance of cer¬ 
tain alleged royalty payments. The petitioner says 

in the opening statement that these royalty payments have 
been allowed by the Commissioner of Internal Bevenue, 
and that is not a fact. The Commissioner’s ruling on these 
royalties will await the outcome of this case. 

The monies involved in the royalties in 1943 were accrued 
on the petitioner’s books and when they were transferred 
in 1944 they were transferred to Mr. McKenna’s estate. 
Now, in 19^ or 1944> the petitioner’s petition alleges ex¬ 
actly the same assignments of error. Now, as counsel for 
the petitioner has stated, in order to arrive at a stipulation, 
the Department has made a verification of the facts as al¬ 
leged by the petitioner by an examination of its books and 
records and, mind you, that no one had made that examina¬ 
tion prior to our examination, as far as renegotiation was 
concerned. 

Now, as a result of that examination, it is the respond¬ 
ent’s position that there are certain costs which the peti¬ 
tioner has costed for the year involved and in wMeh we 
consider under the provisions of Chapters 1 and Chapter 
2-E of the Bevenue Code, should not be costed, but should 
be capitalized. 

We take that position in view of the statement in the Be- 
negotiation Act of Chapter 403-A-4-B. As the result of 
this investigation we have also found that there are 

139 certain charges which should not be allowed as costs. 



whether it is' govemment business or whether it. was. 
civilian business. There are items which would not prop-* 
erly be dedxKstible under Chapter 1 and 2-E of the Code, and, 
we have also found that there are certain charges alleged, 
which are not proper to be considered as charges against 
the government contracts for renegotiable business. 

Now, mind you, your Honor, that the facts developed 
here, lhat we will'present to the Court, are hot limited to 
the War Contracts Price Adjustment Board at the time it 
made its determination. • The respondent will, as I have 
previously* advised the petitioner’s' counsel, request per¬ 
mission of this Court, at the conclusion of the hearing, to 
hie an amended answer only to conform with the proofs, 
and that is all we will ask to do. Thank you. 


144 Mr. Batter: May it please the Court, I have here 
a stipulation executed by the parties and in this stip¬ 
ulation each of us reserved the right to. object to the rele¬ 
vancy of parts of the stipulation.. The Petitioner objects 
to the introduction in evidence of Paragraph 2, Joint Ex¬ 
hibits 2-B, and Paragraph 4, Joint Exhibit 4-D. Do you 
wish me to state my grounds now? 

The Court; . The stipulation will be received. You may 
state your grounds but not at too great length. I am in¬ 
clined to reserve ruling upon it but would like to have your 
groimds stated so r that when I come to consider the case 
for decision I will have a.better opportunity for examining 
the stipulated matter and the objections thereto. You may 
state your tgro^ds., ... 

Mr. Batter: . We object ta the introduction of these two 
paragraphs and the exhibits referred to ther^ because 
they relate to matters.that are*not pleaded by ^e,answer 
or in! the answer, nor are. they set forth in the prayer for 
relief... The answer.eontains.no facts upon whi(^ the con¬ 
clusions set forth in those paragraphs is based. * * * 
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148 /FizrtheiiQOseyr obvious ;parpo 8 e ’.in faHixig- to 

plead:bat pressing .the instStei;..otherwise. Is > 

erate>6£to«tl»cireiimvont:Ba]e:32.iivJbic^^ itbe 1 ^ 7 ,; 

den!of'proo£ andimposes np<HL tbOipar]^ pleading the per^, • 
tmentcproof'witkrespect to sscb an item. //The Bespondj^r 
failed'to Tplead'it nit Is delibeiately^iand franMy.states so^ ^ 
endeavoring'to overeomeothe hnrdenfof proi(^^th#,.woald..^. 
be^thro^wn npondnni if he: pleaded such, matter. , 

After all» theipnrpose of :pleadiug is to adviseytherBe^Tn, 
tioner and the Court fully andcompleW^the;imtiuFe:pf.f., 
thetde&nse.. .-.Bido.(M£i!eadSithatowayK. The pleadings do 
notJcontaiiLa sin^cstatement of<faet:rby the Be&pondent 
in its answer upon'wMeh the Betitkmeir'Iher^t^nrt could ^ 
hope^togleaisbany defense relating to ihe^ matters :set for^' 
in Paragraphs 2 and 4 of the pl»admgB,rori the .stipulation^ ^ 
I ^oold says^rlAsca matter-of-fact^ the* answer does not * 
contain any statement .olfacts'^aiDall. 

150'" Mr. Cnrley Yonr Honor, before I, argne the ques¬ 
tion of..the merits of this point of,relevancy, I fe^ < 
thatl am obli^d to make' a statement of correction of some, 
facts. I feel that Mrl'Batter has taken considerable iliber- 
ties with'the tmth; as.to the fact that he was not informed 
as to onr position in this matter.-. As the Court knows, this' 
case was originally set on the calendar^^ for last June, ^ 
pearing before ’Jud^^ Yah Foasan. It Was .at Pc^oneT’s'^^ 
request, over .my strenuous objection that a continuance 
was granted. ' Prior to that call, Mr. Batter ‘was in my office 
in' the Department of Justice, in'iWahbington, D; Ci,' in the * 
presence of MrT Kwctz of the FBL; We stated to Mr. Batter 
the facts- which we intend to' prove heire.. As'« matter of 
fact,, he sat do^* because, we h^ no s<ffi€)dules and copied 
over 90% of Jhe items involved.So that the questicm as to 
whether, or not he .has been* recently ^informed bears di¬ 
rectly back .'to the. early, conferences we had with hixit 

'As tolthe question of relevancy that he raises, the' 
151' issue is'just in- the stipulation, as to-whether or not 
the schedules attached to the stipulation, namely Ez- 
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Mbits 2-B and Joint ExMbit 4-D are relevant. Now, as I 
view the question of relevancy it is a point as to whether 
the facts in those schedules are related to the issue before 
the Court. The fundamental issue before tMs Court is the 
amount of excessive profits realized by this Petitioner. 
Now, for the Court to reach a conclusion as to the amount 
of excessive profits, before it can ever start to judge that, 
it must know the sales subject to renegotiations, l^e cost 
incurred in obtaining those sales, wMch results in the 
profits realized from those sales. 

Now, the Act says in determining the costs, as Mr. Batter 
has stated to the Court—^he has read part of Section 403 
A4b to the Court wMch is a true statement of the act. He 
also fails to set forth tMs statement in that same section 
wMch also says, and I quote: 

“Notwithstanding any other provisions of this section all 
items estimated to be allowable as deductions and exclu¬ 
sions under chapters 1 and 2 E of the Internal Bevenue 
Code, shall, to the extent allowable to such contractors and 
sub-contractors, be allowed as items of cost.^’ 

Mr. Batter, in his own argument to the Court has, I 
think, presented part of my argument—I am quoting the 
Statute again, “If the method so employed*’—and 
152 that is in determining the cost involved—^“does not, 
in the opinion of the Board or upon redetermination, 
in the opinion of the Tax Court, properly reflect su<fii 
cost—Now, it is up to tMs court to determine whether 
such costs incurred, or alleged to have been incurred, are 
proper items, in the consideration in readbing the ultimate 
conclusion as to the excessive profits involved. 

If we apply Mr. Batter’s statement, what he would like 
tMs Court to say is that tMs Court is not permitted to rule 
on the propriety of the costs whidh are costs recorded in 
the Petitioner’s books. He says in fact that—I would like 
to take just a hypothetical example. If they had in their 
books an account called “Gambling losses” and it shows in 
that account $20,000.00 to the Club Boyale—^that the Court 
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can not review the propriety of that cost because it is on 
the books. 

* 

Now, I say to the Oonrt, that that is the reason that this 
Court has been established in this jurisdiction and set in 
this Court—^to determine the propriety of those cost items. 

Mr. Curley: Now, the question of the answer. The 
answer was filed sixty days or so after the petition 
was filed. The petition was filed in December 1945 and the 
einswer was filed sometime in April 1946. At that time, 
your Honor, the respondent had no more information as to 
the propriety of the costs than did the War Con- 
153 tracts Price Adjustment Board. We relied entirely. 

on representations made by the Petitioner. We had 
only the files which contained these representations. 

Jn the petition itself—^in substance they are both the 
same—am referring to the Petition of 358—paragraph 54, 
the Petitioner alleges that the cost and expenses in connec¬ 
tion with the sales of $641,695.00 were—and he enumerates 
them. In Bespondent’s answer, we deny them, we deny 
them for lack of information and knowledge. We had no 
first hand knowledge whether they were right or not, 
whether they were profit—proi)er. Now, as far as the bur¬ 
den of proof and that is what Mr. Batter seems to,.base 
his entire argument on, this court in the Cohen Case has 
said that the burden of proof is on the Petitioner as to the 
question of the original determination and as to any furr 
tiler amount of excessive profits the burden is on the Be- 
spondent. I clearly know that that is my burden and I am 
going to assume that burden. 

As to whether or not the Petitioner received any exces¬ 
sive profits in excess of the amount previously determined, 
in view of those facts, your Honor, I feel that the figures , 
we have set forth in the stipulation—and I might say we 
did it that way because that is the only way we could get 
together on a stipulation—are relevant and are material 
and are necessary for your decision in this case. 
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Mr. Batter; I would like to say just one word. 

154 The one thing that Mr. Curley overlooks entirely in 
this case is tiiat after all we do have pleadings in 

these things. We cannot discard and ignore all pleadings. 
That is one thing. If we have some pleadings it seems to 
me they must serve a purpose. The Respondent talks about 
assuming the burden for the first time now. He talks about 
going ahead with proof; but after aU he is pleading nothing 
and has declined to plead anything when specifically re¬ 
quested. 

The Court: As I get it from the Respondent’s state¬ 
ments, he does have, at least, lurking in his mind, the 
thought of asking for a larger amount of excessive profits 
than those determined by the Board. Is that correct? 

Mr. Curley; If the proofs follow as I anticipate I would 
like to file an amended answer merely to conform with the 
proofs on that point—^just to the amount of excessive 
profits. 

The Court; I think that I am going to rule on this. It 
seems to be simply a question of parrying on the question 
of the burden of proof. 

Mr. Batter; Tour Honor, it is more than that, it is a 
question of preparation for trial We also have the ques¬ 
tion of the pleadings. 

The Court: I think that the arguments all point to the 
proposition that it is a question of whose burden it is. I 
think it is the burden of the Petitioner to show the 

155 proper costs. If he does that, of course, that elim¬ 
inates any other theories as to what would be the 

proper elements of cost. It is my holding that the burden 
is on the Petitioner to assume and sustain the burden of 
proof on the question which seems to be involved here. I 
will overrule the objection to these exhibits to the stipula¬ 
tion and to the paragraphs referred to in the stipulation. 
Call your first witness. 

• ••••••••• 
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Louis J. Portiioj, called as a witness for and on beiialf of 


the Petitioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Batter: 

Q. What is your business! A. I am a Certified Public 
Accountant. 


156 Q. Were you, at any time, engaged to conduct an 
audit of a corporation known as Knu-Vise Inc.? A. 
Yes, I was. 

Q. When were you first so engaged? A. About March 
of 1941. 

Q. Did you make an audit at that time? A. Yes, I did. 

Q. I hand you a document and ask you whether you can 
tell me what that is? A. That is the report that I prepared 
covering the audit for the period from January 1, 1941 
through March 31,1941 of Elnu-Vise Inc. 

Mr. Batter: May I have that marked for identification 
as Petitioner’s Exhibit Number 5? 

The Court: It will be marked for identification only as 
Petitioner’s Exhibit Number 5. 


157 (The document above-referred to was received in 
evidence as Petitioner’s Exhibit No. 5.) 

By Mr. Batter: 

Q. Mr. Portnoy, did you, at any time, become an officer 
of the Knu-Vise Inc.? A. Yes, I did. 

Q. What office did you hold? A. I held the office of 
Secretary. 

Q. Were you ever a Director of the company? A. And 
director, yes. 
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Q. When did yon assnme the office of Director and Sec¬ 
retary? A. I believe it was about May of 1941. 


158 Q. Mr. Portnoy, will yon explain the conditions as 
yon found them when yon began this audit in the 
spring of 1941? 

Mr. Curley: I object, your Honor. I would like to know 
the materiality of that. That is 1941 and 1943 and 1944 are 
the years involved here. 

The Court: Objection overruled. 


The Court: Let the record show that the parties ad¬ 
versely affected may have an exception to all the rul- 
159 ings of the Court. * * • 

The Witness: There was considerable confusion 
in the keeping of the records, at the time we were called in. 
As a matter of fact we were the second accountants to be 
called in to attempt to straighten out their records. There 
was no competent bookkeeping employed. Furthermore it 
was a rather complicated state of affairs to the extent that 
Mr. McKenna had tried to keep and wanted to keep the two 
entities under the same roof and by the same bookkeepers. 
The problem that was presented to us was not only to 
clearly record the transactions that had taken place but 
also to segregate those transactions between what repre¬ 
sented Frank McKenna’s personal matters and the Knu- 
Vise Inc. The bookkeepers, evidently, not having knowl¬ 
edge of books or any technical knowledge were at a loss 
just how to make these recordings. We came in after all 
these transactions had taken place and it was a considerable 
problem to reconstruct them honestly and fairly. After 
several days work, that my man had performed— 

By Mr. Batter: 

Q. What was the name of the man that you had on the 
job? A. Harold McKim. We decided that it would be 
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necessary to have a conference with Mr. McKenna. Even 
though we could arrive at certain conclusions and answers 
on the basis of the past work that we were performing, that 
it was very likely that these same questions and prob- 
160 lems would recurr again. That is, unless we solved 
the question of the entities and the separate com¬ 
panies that were trying to be maintained. 


Q. You referred to separate entities that you found re¬ 
flected in those books. What are those entities? A. Mc¬ 
Kenna Manufacturing, which was a proprietorship owned 
by^rank L. Me Kenna and Knu-Vise Inc. which was the 
corporate records and he had the company that he owned 
also as a single proprietorship in California. 

Q. You said that you had to have a conference with Mr. 
Me Kenna, will you state the facts respecting that con¬ 
ference? A. The conference with Mr. Me Kenna was in 
regard to the fact that we would have to work out 
161 some other arrangements between himself as a pro¬ 
prietorship operating the Me Kenna Manufacturing 
Company and the Blnu-Vise Inc. whom he wanted to have as 
a selling company to market his products. It was his plan— 

Mr. Curley: I will object to anything that Mr. Me jSenna 
said going in as evidence in this case. I want Mr. Portnoy 
to state only the facts as he knows them. 

The Court: You may state the facts as disclosed in this 
conference. Go ahead. 

Mr. Curley: I object to the disclosing of any facts of 
the conversation other than what Mr. Portnoy said. It is 
hearsay as to what Mr. Me Kenna said in this conference. 

The Court: I understand that this has reference to a 
conference that took place sometime before Mr. Me Kenna’s 
death, of course, leading up to some change in the arrange¬ 
ments of the operation of the entities involved. 

The "\i^tness: That is right, your Honor. 

The Court: You are relating what was said in that con¬ 
versation? 
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The Witness: Yes, your Honor. 

The Court: Objection overruled. 

The Witness: Mr. Me Henna stated very clearly to me 
that it was his purpose that he would control his patents 
and all rights that he held. 

Mr. Curley: Your Honor, I am going to move to 

162 strike that. That is right up against the hearsay 
rule. I am going to object very strenuously to any¬ 
thing which is reported in this record upon which I have 
no right to cross examine by bringing in the other witness. 
Mr. Me Kenna is deceased and under the hearsay rule, Mr. 
Portnoy cannot testify to what Mr. Me Kenna said. 

The Court: Motion denied. 

The Witness: And he thought that the only way he could 
possibly do that was to have the corporation that he had 
created, Blnu-Vise Inc., have only the selling and license 
rights of marketing the product and he himself retained all 
of these patent rights. He explained to me that he had 
spent a great deal of time and effort in development and 
had some sad experiences in the past whereby he had lost 
the benefits of his labors. He was very anxious to avoid a 
similar situation under these circumstances. For that rea¬ 
son he was very anxious that I try to keep these records 
and set up a system whereby it would be possible to have 
the Me Kenna Manufacturing Company handle the produc¬ 
tion of his products which he in turn could biU to Khu-Yise 
Inc. as a selling company at whatever prices or arrange¬ 
ments he thought would be fair to everyone. I made it 
very clear to him that we not only had a three month’s 
period of experience but it was evident in the past year, or 
1940, that the confusion that resulted was not showing cor¬ 
rect results to him for either company and was mak- 

163 ing it a very costly operation as far as retaining rec¬ 
ords and trying to keep costs on which to base his 

billing prices. He asked me what I thought would be a 
better plan and still give him the protection that he wanted 
in retaining his patents and license rights. My suggestion 
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was that he work put a royalty arrangement with the cor- 
rporatiour. whereby he would receive a percentage of the 
sales that the selling company had and would of course have 
the right to know where the sales were and to whom made. 

Mr. Curley; May I interrupt, your Honor? Is this all 
in the first conversation? He has been rambling on and I 
don’t know just when this took place. Is it all one cpnver- 
^ sation? I would like that brought out in the record. 

The Witness: No, your Honor, it was over several con- 
'•iversaHons. 

By Mr. Batter: 

Q. Covering what space of time? A. That probably 
covered two or three weeks. 

Q. In 1941? A. Yes, in 1941. 

Q. Go on. A. The question then arose by Mr. Me Kenna 
, as to what would represent, in my opinion, a fair percent- 
.;;^age».; After, discussing this matter thoroughly, we came to 
■the conclusion that 5% would be fair; as it was his 
164 theory that he already had used that percentage in 
•i previous, arrangements that he had made with other 
patent holders and license where he had been licensed in 
turn to sell their products. That sounded very fair and I 
, told him that under those changes and with that considera- 
.>tion we could then correct and change the records in order 
- , to avoid the confusion that he had in the past. 

Q.,Just what exactly was this arrangement that you 
worked oat with Mr. Me Kenna on this 5% you referred to 
as a royalty? ■ Was, that a license or what territory did it 
coverf' What'exactly .were the facts respecting it? A. 
Wen, ho had established an ofSce in California. It was his 
wishes, as he mentioned to me, that that office would retain 
the’Hghts for the western part of the country. I am not 
clear at this time whether it was the Bbekies or the Missis- 
' sxppi-that was the boundary line. However, there was some 
id^boUe lino that he established for that office to have the 
::: c(mtrol of., .That the Detroit office .would cover all of the 
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eastern area from whatever line of demarkation he estab¬ 
lished. Again either the Rockies or the Mississippi, through 
the eastern states embracing the southeastern states. 

Mr. Batter: I offer in evidence as Petitioner’s Exhibit 
6, a certified copy of an action, a civil action Number 879 in 
the District Court of the United States for the Eastern 
District of Michigan, containing all the pleadings and the 
determination of the action, certified by the clerk of 

165 the Court 

Mr. Curley; May I see it please? Is this a com¬ 
plete file from the Docket, Mr. Batter? 

Mr. Batter: It is a complete file as submitted to us by 
the Court. 

Mr. Curley: This is a docket, Detroit Stamping Co. vs. 
Frank L. McKenna. It is back in 1937,1 believe. Just a 
minute, I will make that exact. Judgment was entered in 
October 2nd 1939 and the pleadings were filed sometime in 
March 1939. The case here is Emu-Vise Inc. v. War Con¬ 
tracts Price Adjustment Board. I can see where this whole 
operation has nothing to do with the whole thing, unless it 
is tied down or tied in with some other action, if he wfmts 
to bring it later on. 

The Court: What is the purpose of this, Mr. Batter? 

Mr. Batter; This is the litigation to which I referred on 
McKenna’s patents that had been assigned to the Detroit 
Stamping Company. On the termination of this litigation 
which is shown here, a three party license agreement was 
entered into between the Detroit Stamping Company, Mc¬ 
Kenna and Blnu-Vise Inc. I intend to offer that license 
agreement as the next exhibit. This is the foundation that 
leads up to the settlement and licensing agreement between 
the three parties. 

The Court: What does that have to do with the 

166 royalty question here? 

Mr. Batter: It has this to do with it, your Honor, 
one of the tests is going to be the reasonableness of the 
five percent royalty. The evidence is going to show that 


under tMs license agreement, five percent was the rate es¬ 
tablished between Enu-Vise and the Detroit Stamping Com¬ 
pany; five percent was the rate established between Knu- 
Vise and McKenna; and five percent is the rate establi^ed 
between the Lapeer Manufacturing Company, who now 
manufactures the products and the McKenna Estate. 
I think that chain of percentages is very persuasive as to 
the reasonableness of the royalty. 

The Court: As I understand it this litigation settlement 
was agreed upon and embodied in the decree of the Courtf 

Mr. Batter: Yes. 

Mr. Curley: The settlement is merely one statement. I 
don’t think anything here— 

Mr. Batter: The license agreement is coinddent with that. 
It is a separate one whidi I intend to offer. 

Mr. Curley: I don’t see, your Honor, where the question 
of 5% on a patent which the Detroit Stamping Company 
owns and licensed to someone else has any relation to a 
patent which Mr. Me Kenna has and licensed to somebody 
else. 

The Court: Yes. They are two entirely different pro¬ 
positions. I am not sure of the value of it in thia 
167 case. However, I will admit it as Petitioner’s Ex¬ 
hibit No. 6. 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 6.) 

The Court: As I understand it, it is not so much a ques¬ 
tion of the value of the amount of royalty in the case as 
it is whether any royalty at all be permitted as a deduction. 
Is that the ideal 

Mr. Batter: Frankly, your Honor, I don’t know what 
the Bespondent’s position is. 

The Court: You are wholly in the dark! 

Mr. Batter: Wholly in the dark, your Honor. 

The Court: All right You may proceed. 


158 


Mr. Batter: I now offer as Petitioner’s Exhibit No. 7 
the licensing agreement between the Detroit Stamping 
Company and Knu-Vise Incorporated dated October 2, 
1939. 

• ••••••••• 

Mr. Curley: I object to it on the same grounds as the 
previous exhibit. 

The Court: Objection overruled. Petitioners Exhibit 
No. 7 will be admitted into evidence. 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 7.) 

Mr. Batter: Now, Mr. Portnoy, can tell you tell me a 
little bit more clearly or exactly just what the five 
168 percent arrangement was between Mr. Me Kenna 
and Emu-Vise that you negotiated and that was re¬ 
ferred to? Was it a license agreement, was it a license, 
was it the sale of a patent, or what was it? 

Mr. Curley: I think that the license or what ever you 
have in this exhibit speaks for itself. I see no reason why 
an accountant should be called upon to express an opinion 
as to what they mean. I will object to the question. 

The Court: Objection overruled. You may answer. 

The Witness: Well, it was a royalty on the basis of 
licensing or use of the patents that Me Kenna had devel¬ 
oped. 

By Mr. Batter: 

Q. Did it cover more than patents? Did it cover pro¬ 
cesses unpatented? A. Yes, it did. 

Q. Did you bring your work papers for the audit you 
conducted at that time? A. Yes, I did. 

Q. Will you refer to your adjusting journal entry num¬ 
ber 23? A. What date was that? 

Q. March 31, 1941. A. Yes. 

Q. Will you explain to us the occasion for your making 
that adjusting journal entry? First, read the entry 
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169 to us. A. The entry was made covering the period 
for the three months ending March 31, 1941 and 
reads, debit to officer’s salaries”. Amounting to 
$3,476.65; and a debit to travelling of $540.00 and a credit 
to loan payable F. L. McKenna, $4016.65 and the explana¬ 
tion on that was, ‘‘To set up the following expenses due 
Mr. Me Kenna: Salary, 1/1 to 3/31/41 $1,800.00; bonus 
5% of sales, 1/1 to 3/31/41, $1,676.65; travelling, $9.00 
per day, 1/31 to 3/31/41, $540.00.” 

Q. With respect to the $1,676.65, bonus 5% on sales, 
how did you determine that amount? A. That represents 
the 5% of the total sales for the period from January 1, 
1941 to March 31,1941. 

Q. Why did you- compute that on the total sales? 
A. Well, at that time it was evidently the fact that all 
the sales were for Mr. Me Kenna’s products or patents. 

Q. That comes under the licensing agreement? A. That 
came under the licensing agreement, yes. 

Mr. Batter: I offer in evidence journal entry number 23 
of the accounting made March 31, 1041, with leave to sub¬ 
stitute photostatic copies. 


170 Mr. Curley; I object to it on the ground that it 
is not his work. He is testifying as to someone else’s 

work. 


The Court: It may be admitted simply as illustrative 
of his testimony and not as establishing the facts 
171 therein. 


(The document above-referred to was received and 
marked as Petitioner’s Exhibit No. 8) 

By Mr. Batter: 

Q. Again referring to your work papers for the year 
1941, Mr Portnoy, did you make similar royalty entries 
eadi month? A. Yes, sir. 
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Q. Beferring to your work papers for the month of April, 
do yon find a further correction with respect to the 
characterization of this 5% on sales! A. Yes, I do. 

Q. What is the correction? A. In entry number 5. 

Q. As of what date? A. For the month of April 1941 
it was made as follows: Debit to royalties, $288.50 

172 and a loan—^a credit to loan payable F. L. Mo Kenna, 
$288.50 with the explanation, “To set up royalty 

due Mr. Me Kenna, 5% of April sales.*’ 

Q. Do you have a further entry correcting the preceed- 
ing month’s entry from the bonus to the royalty? A. Yes, 
sir. That is entry number 2 on the same page. The entry 
reads: Debit to royalty for $1,676.65 and a credit to officer’s 
salaries for $1,676.65, with the explanation as follows: 
“To transfer royalty amounting to 5% of sales paid Mr. 
Me Kenna for the period Jan 1 to March 31, 1941 from 
officer’s salaries account to royalties.” 

Mr. Batter: I offer as Petitioner’s Exhibits No. 9 and 10 
the accountant’s adjusting journal entry number 2 and the 
accountant adjusting journal entry number 5 on April 30, 
1941 and I ask leave to substitute photostatic copies there¬ 
for. 

Mr. Curley: I raise the same objection that I raised to 
the whole line of testimony. 

The Court: Overruled. They may be admitted with the 
limitation prescribed for the next preceding exhibit be¬ 
fore admitted. I understand these are transcripts from 
the bookkeeping entries or simply— 

Mr. Batter: These are original entries from which the 
bookkeeping entries are made. 

(The documents above-referred to were received in evi¬ 
dence and marked Petitioner’s Exhibits No. 9 and 10) 

By Mr. Batter: 

173 Q. Mr. Portnoy, I understand that you made sim¬ 
ilar entries for each month beginning here and con¬ 
tinuing right through 1944? A. Yes, sir. 
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Q. Was the entry always made on the basis of 5% on 
sales or were some sales excluded for any reason! 
A. Well, some sales were excluded but the percentage was 
always 5%. 

Q. And the 5% applied to— A- To all products ;that 
came under Frank Me Kenna patents and processing 
license. 

The Court: When you refer to the ‘‘license*’ you are 
referring to an oral agreement as to the license, is that itt 
It was not any written agreement or license was it? 

The Witness: No, your Honor. 


174 Mr. Batter: I offer in evidence as Petitioner’s 
Exhibit 11, the original of the patent issued to Frank 
Me Kenna on March 25, 1941 as the result of an applica¬ 
tion made on April 4, 1940. 

Mr. Curley: No objections. 

The Court: That will be admitted as Petitioner’s Ex¬ 
hibit No. 11. 

(The document above-referred to was received and 
marked Petitioner’s Exhibit No. 11) 


177 Mr. Batter: Let me ask you, did you make a trip 
to California in 1941? 

Mr. Curley: I object. That is a leading question. Let’s 
not refresh the witness’ memory on the stand. 

The Court: I will overrule it. 

The Witness: Yes. 

By Mr. Batter: 

Q. What was the occasion for the trip? A. We had been 
informed that Me Kenna’s plane—^he had taken off 

178 from Los Angeles, California to Seattle—^had been 
lost. They had been searching for him approximately 

close to a month and there was every evidence, at that time, 
that he would not be found alive. 
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Mr. Curley; To shorten the record I will stipulate that 
Mr. Me Kenna^s missing body was subsequently found. 

Mr. Batter: I will offer in evidence a copy of his death 
certificate. 

Mr. Curley: No objections. 

The Court: It will be admitted as Petitioner’s Exhibit 
No. 12. 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 12.) 

By Mr. Batter: 

Q. "With Mr. Me Kenna no longer available, how did you 
and your associate officers and directors conduct yourselves 
with respect to continuing the business? A. We carried 
on in the same fashion eis had been established by Frank 
Me Kenna during his life time and continued paying the 
5% royalty to his account. He had employed James Her¬ 
rington to act as general manager in charge of sales. Mr. 
Herrington had already been fairly well established in that 
position so he carried on with his functions and I carried on 
with mine. 

Q. From whom, if anyone, did you and your asso- 
179 ciates seek advice? A. Well, usually we went to the 
counsel for Mr. Frank Me Kenna, Mr. John Scofield. 

Q. Did Mr. John Scofield become more active after the 
death of Frank Me Kenna in the affairs of the corporation 
than he was before? A. Yes. Yes, he did. 

Mr. Batter: That is alL 

Cross Examination 
By Mr. Curley; 

Q. Was Mr. Scofield the attorney for Mr. Me Kenna dur¬ 
ing the entire year of 1941? A. I think so, I don’t know 
positively. 

Q. Was he the attorney in March 1941? A. I believe so. 

Q. Did you personally make the March 1941 audit of i)eti- 
tioner’s books and records? A. No, sir. 
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Q. They were made under your direction? A. Yes, sir. 
Q. Who actually did the work for you? A. Mr. Me Kim. 
Q. You referred to certain conversations with Mr. Me 
Kenna and you said that they were in March or April of 
1941, is that correct? A. Yes. 

180 Q. They were the conversations you allegedly had 
witii him with reference to the alleged royalty and 

license agreement? A. Yes. 

Q. He spoke to you—^when I say ‘‘He” I mean Mr. Me 
Kenna spoke to you about certain license agreements that 
he had allegedly entered into—^he was referring to the one 
that has been entered into evidence as Petitioner’s Exhibit 
No. 7, is that correct? A. He referred to the Detroit Stamp¬ 
ing Company, yes. 

Q. I will show it to you. Is that the one you are refer¬ 
ring to? A. Yes, I presume this was it. 

Q. Do you know or not? A. I didn’t see this at the time. 
Q. When was the first time you saw that? A. I don’t 
remember when I saw it. 

Q. Before today? A. I don’t know whether I did before 
today. 

Q. Is this license agreement exhibited by Petitioner’s Ex¬ 
hibit 7 based on this Exhibit 6 that I show you? Is that 
your opinion? A. I presume it is. I have no definite way 
of knowing. 

Q. I show you Petitioner’s Exhibit No. 8 which you say 
was prepared under your direction and instruction 

181 byHaroldMcBIim, is that correct? A. Yes. 

Q. That is dated March 31,1941? A. Yes. 

Q. When was that actually prepared? A. Well, it would 
be prepared in the following month, April. 

Q. It would have been prepared in the month of April? 
A. Yes. 

Q. You are sure of that? A. I can look up and check it. 
Q. Check your records please? A. Yes. 

Q. Are you ready to answer? A. Yes. I see that the 
letter of submittal was made on May 13,1941 to the book- 
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keeper of the company. These are typewritten copies that 
we submit. 

Q. Now, yon said when you were discussing this conver¬ 
sation with Mr. Me Kenna that you said—and I think I am 
quoting you—^you said, “We came to the conclusion that 
5% would be fair’’. Do you mean that you thought the 
5% would be a fair royalty? A. No. 

Q. Now, you also made a statement, Mr. Portnoy, to the 
Court in answer to a question by the Court; you said 

182 that you were appointed secretary and director, if I 
remember correctly, in May of 1941, is that correct? 

A. Yes. 

Q. You were appointed secretary and director because 
you said that you were the only man Me Kenna could trust, 
is that right? A. Yes, that’s what he said. 

Q. In other words, he didn’t trust Mr. Scofield his at¬ 
torney? A. He didn’t say that 

Q. That’s what he told you? A. No. 

Q. What entries did you examine to make those changing 
entries that you have in your work papers? What papers 
did you examine? A. To which changes are you referring? 

Q. The ones in the record. Let’s take the one that you 
discussed. I think it is change 23. What papers did you 
actually examine or did people xmder your control examine 
to come to the conclusion that that change should be made? 
A. Are you referring to the April entry changing it to 
royalties? 

Q. I am referring to the Mardi 31 entry. A. The March 
31st entry? 

183 Q. Yes. A. Is your question pertaining to what 
documentary evidence? 

Q. What evidence did you examine in the books and rec¬ 
ords? A. There was no documentary evidence that we ex¬ 
amined because we merely examined the books and records 
themselves. 

Q. You examined the original entries? A. Yes. 
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Q. The original journals and ledgers? A. Yes. 
Q. Yon saw them at that time? A. Yes. 


184 Q. Now, yon tell me that yon have never seen until 
just recently this license agreement? A. Yes. 

Q. Do yon, as a certified public accountant, usually set up 
entries without seeing the documentary evidence? 

185 A. Under certain conditions, yes. 

Q. What conditions? A. When it comes from an 
oflScer at the head of an organization, such as the President 
and sole stockholder. 

Q. And when he tells you that you are the only one he 
can trust? A. That is right 

Q. I will read you a quotation and see if you remember 
it “Quoting the year 1941. It appears in the statement 
as a summary for the year and not in chronological order. 
I consider it important that the year be set up in chronolog¬ 
ical order. By doing this we will show that the royalties 
were provided for and credited before Me Kenna became a 
missing person. Your report for the first quarter of 1941 
provides for the accrual of royalties at that time. I believe 
your monthly reports thereafter do likewise. We ought to 
show the royalty payments were credited beginning in 
March 1941.” Do you remember a statement like that in 
a letter to you? A. A letter to me? 

Q. Yes. From Mr. Batter, counsel in this case dated 
September 17, 1945. A. I may have seen it. I don’t re¬ 
member it particularly. 

Q. You would have followed his instructions if you got 
it, wouldn’t you? A. No, sir. 

186 Q. You wouldn’t follow his instructions? A. Not 
dating back transactions. 

Q. You never dated back transactions? A. No, sir. 

Q. I would like to read a statement in a letter that you 
answered Mr. Batter. The letter is dated September 22, 
1945. “The year 1941 that you are talking about was in 
some reform on our records and therefore was submitted as 
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such; but I have been able to obtain the details from Mr. 
Barkus at Blnu-Vise Inc. Acting on your theory I have 
submitted the same to Mr. Albritton.’’ Did you write that 
letter A. Probably, if you say I did. 

Q. During the conferences that you had with Mr. Me 
Kenna was there anyone else present! A. No, sir. 

Q. You were the only one at all of those conferences! 
A. Yes, sir. 

Q. And they took place in 1941! A. Yes. 

Q. All right. 

Mr. Curley: I would like to have marked as Respond¬ 
ent’s Exhibit E, a book, loose leaf boxmd book, leather 
bound entitled, “Blnu-Vise Inc., a Michigan Corporation”, 
The Court: That will be marked for identification as Re¬ 
spondent’s Exhibit E. 

187 (The document above-referred to was marked for 
identification as Respondent’s Exhibit E.) 


By Mr. Curley: 

Q. Let’s go back a minute, Mr. Portnoy, you said that 
at these meetings in 1941, in which royalty was discussed, 
that they were held in March of 1941, is that correct! A. 

March or April, yes. 

Q. You are not sure! A. I am not exactly sure of it, of 
the dates. 

Q. But you remember the meetings clearly! A. Yes. 

Q. Now, in 1949 you remember them, do you not! A. 

Yes. I 

Q. You were the only one there! A. Yes. 

Q. I would like to show you a document which has been 
identified as Respondent’s Exhibit E. Do you know what 
that book is! A. Yes. 

Q. What is it! A. The corporate minute book of Knu- 
Vise Inc. 

Q. I am looking at a page which has no number, entitled 
‘‘Minutes of Special Meeting, Board of Directors, 

188 January 2,1942”, is that correct! A. Yes. 
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Q. In which you made a report? A* Yes, 

Q. You made that report in 1942? A. Yes. 

Q. I show you another page which has the minutes of a 
special meeting of the board of directors dated January 16, 
1942, is that correct? A. Yes. 

Q. You made another report? A. Yes. 

Q. All right. 

Mr. Curley: I thinTr that I will offer this in evidence. I 
would like to have some of the statements out of here that 
Mr. Portnoy made in the record. 

The Court: You are offering the whole volume? 

Mr. Curley: Yes. 

The Court: Admitted as Respondent’s Exhibit E. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit E) 


Q. Take Respondent’s Exhibit E and turn to those 
189 meetings, Mr. Portnoy, and show me where you have 
made any record of any alleged royalty contract be¬ 
tween you and Mr. Me Kenna? A. From these meetings 
that were written in January, 1942? 

Q. Where you have searched the records and made a re¬ 
port of what you did here? A. I don’t believe we will find 
any. 

Q. In other words, when you searched the record here— 
you say that you made a diligent search for the minute 
book of the corporation and other data and that you are 
setting forth all the information that you know of, is that 
correct? A. Yes. 

Q. You did not set forth any of the provisions of that 
contract, did you? A. No. 

Q. You remember very clearly in 1949 but you did not 
remember to put it in in 1942, did you? A. No. 

Q. It is correct that you became secretary of that cor¬ 
poration in May 1942? A. Yes. 

Q. Who was present when you were elected secretary? 
A. Frank Me Kenna. 
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190 Q. Wlio else? A. I don’t know anybody else. 

Q. Then Mr. Me Senna appointed you secretary? 

A. Yes. 

Q. It was a one man corporation, so he made you the 
secretary, is that correct? A. Yes. 

Q. I want to hand you the stipulation, Mr. Portnoy, which 
has been filed in this case and I ask you to look at Peti¬ 
tioner’s Exhibit 1-A—^incidentally, were you the accountant 
for the company all the way through 1944? Were you their 
CPA and did you prepare all their reports? A. Yes. 

Q. Now, the alleged royalty payment set up on the books 
for 1943 is how much on schedule ‘‘A” attached to Joint 
Exhibit 1-A? A. For what year? 

. 1943? A. 1943? The royalties recorded here are 
$34,087.98. 

Q. Is that 5% of the sales as set forth for 1943 in the 
previous year? A. Well, it is not exactly. 

Q. It is a little more than 5%? A. Yes, a little more. 

Q. Look at the royalties for 1944. There are $29,443.79. 

A. Yes. 

191 Q. Correct? A. Yes. 

Q. Are they 5% of the sales as set forth for 1944 
of $584,536.95? A. Looks like it could be close to it. 

Q. It is slightly more, is it not? A. That is correct. 

Q. Bid the Khu-Vise Company in 1943 and 1944 buy 
any finished and completed products for resale purposes 
in which they did no production handling or any assembly 
work involved? A. Yes, I think we did. 

Q. In other words, you have set up on your records 5% 
of all sales? A. Yes. 

Q. How do you explain that, Mr. Portnoy? A. It was an 
oversight on our part or else we had the understanding 
that total sales would have a 5% royalty on them. 

Q. You say, “We had the understanding”, who is we? 
A. Well, that would be myself or else— 

Q. Are you the one that set the contract up with the 
Khu-Yise Company? A. No sir, but I was the one that 


was—^that had given the instructions to the man doing the 
work in setting np the royalties. 

192 Q. You gave him those instructions? A. The 5^? 
Yes. 

Q. Five percent on all sales? A. I probably did or he 
wouldn^t have done it otherwise. 

Q. What did you testify as to what the alleged royalty 
payment was for? Au The royalty payment was for 
patents and proceeding and engineering on the products 
that Frank L. Me Kenna had developed. 

Q. Had he developed some of these items that were 
purchased from other people such as, let us say the 
and Company and sold the Khu-Vise Company? 

Au No, sir. 

Q. But you took a 5% royalty on that too? A. That is 
right. 

Q. And you cannot explain it? A. It is probably an 
error. 


198 Q. Are you still an employee of the company? 

A. No. 

Q. When did you resign? A. I believe it was in the latter 
part of 1947. 

Q. Why did you resign? A. Well, the company had 
planned to more or less become inactive from what I under¬ 
stood from Mr. Scofield and they were not particularly in 
need of my services. 

Q. So you left? A. So I left. 

Q. You are not connected with the Lapeer Manufactur¬ 
ing Company? A. No, sir. 

Q. Do you know Mr. Kurtz of the FBI? A. I have 
met him, yes. 

Q. Is that him sitting at my desk (Indicating) A. Yes. 

Q. Did he ever call on you— A. Yes. 

Q. —^in connection with this case? A. Yes. 

Q. Did he ever ask you if he could see the work 

199 papers of this company? A. Yes. 
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Q. What was your answer? A. My first reply to him 
was that he could, but I told him I would have to get con¬ 
firmation from my clients. I later had to call hini and tell 
him that I couldn’t get permission to let him see them. 

Q. Did you ask your clients? A, Yes. 

Q. What did they say? A. They said they would rather 
not have him see them. 

Q. They refused to let him see the records? A. Yes. 

Q. Do you remember talking to Mr. Kurtz at that time? 
A. Yes. 

Q. Was anyone else in your presence at that time? A. I 
believe Mr. Kurtz had someone with him. 

Q. Another agent from the FBI? A. I believe so. I 
don’t remember his name. 

Q. Did you ever speak to Mr. Herrington and Mr. Sco¬ 
field relative to the unusual expenses paid and incurred by 
the Petitioner which were unsupported by the Petitioner’s 
books and records? 


201 A. Yes, I did speak about those. 

Q. What did they say? A. They said they would 
give me the necessary information if the requirements 
showed it is necessary. 

Q. Did they ever give it to you? A. Well, there were 
some that we had at a later date when the Internal Revenue 
agents made a review. Mr. Herrington and the secretary 
were able to satisfy him as to the proper expenditures. 
They were proper and company expenditures. 

Q. But he has never put them in the books and records. 
A. They were in the books and records—^they were in the 
files evidently and they have been filed away because the 
secretary— 

Q. They were the files and records you would not turn 
over to us? A. Those were the company files. I didn’t have 
those. 



Q. Is it not true that you, in the presence of Mr. Kurtz 
and Mr. Biava, who was the agent at that time,—did you not 
state to them that there were many unsupported items of 
cost in the books and records of tiie company! A. I did 
tell them that we were forced to make entries at the end 
of the month to substantiate withdrawals from the 

202 bank that we had no record of during the month 
Those were later satisfactorily supported to the 

agent when they were reviewed. 

Q. But they are not satisfactory in the books and records 
of the company now. A. They were made journal entries. 

Q. Journal entries were made but the supporting docu¬ 
ments were not available in the records, were they! A. I 
don’t know whether they are available now or not 
Q. Didn’t you tell Mr. Kurtz and his associate that Mr. 
Herrington and Mr. Scofield were insulted because you 
questioned those items! A. That is true. 

Q. Did you not suggest to Mr. Herrington that he obtain 
charge accounts in the large hotels he visited! A. I did. 

Q. So that the items and expenditures, the unsupported 
travel expenditures that he incurred would be properly 
verified! A. Yes, I did. 

Q. What did he say to that! A. WeU, he evidently 
objected because he didn’t do it. 

Q. You did warn them, however, there would be trouble 
unless they supported these items! A. I told them the 
question would be raised, yes. 

Q. Do you know when Mr. Scofield and Mr. Her- 

203 rington went to England! A. I don’t know the ex¬ 
act dates. I know they did make a trip, yes, sir. 

Q. Did you know it before they went! A. I’m not sure. 
Q. You told Mr.— A. I probably did and maybe I didn’t. 
Q. You told Mr. Kurtz that you didn’t. A. Then I didn’t. 
Q. Yet you were an ofl5.cer of the company when they 
made that trip! A. Yes, sir. 

Q. Did you ever express to Mr. Kurtz fear of reprisal 
from Mr. Scofield if you turned over these documents that 
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' you had in your possession! A. Well, I wouldn’t say fear 
of reprisal I told Mr. Kurtz that as far as I knew, the 
accountant’s’ working papers were confidential, that I had 
no right to turn them over to any agencies, including the 
FBI, without the full authority of the client. 

Q. You had the authority to investigate. A. If he cared 
' to subpoena the records, then they were his. 

Q. Do you know a gentleman by the name of Henry 
Winter! A. Yes, sir. 

204 Q. Who is he! A. He was a relation of Frank 
McKenna and of course, his mother, Mrs. McKenna. 

Q. Did he have any connection with the company! A. He 
was a director in later years, the exact period of time I 
wouldn’t know off hand. 

Q. Were you ever taken into confidence of Mr. Herring¬ 
ton and Mr. Scofield in making decisions relative to the 
operation of Emu Vise in 1943 and 1944! Before they 
were made, before the decision was made, were you ever 
consulted on it! A. Some I was and some I wasn’t. 

Q. In the majority of them, what happened! A. The 
majority, probably not. 

Q. You where told when! A. Afterwards. 

Q. After it was made! A. Yes, sir. 

Q. Did you ever hear of a company by the name of Cag 
Products! A. Yes, sir, Cag Products. 

Q. Did you ever warn— 

Mr. Batter: Aren’t we going astray on this thing! 
After all, there is some kind of limitation on cross examina¬ 
tion. 

205 The Court: The objection is overruled. 

By Mr. Curley: 

Q. Did you ever—did you know that Mr. Herrington was 
instrumental in setting up that company! A. I knew after¬ 
wards, yes, sir. 

Q. Did you ever warn him about that! A. What do you 
mean by ‘‘warn”! 
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Q. Did you ever warn him that the setting up and using 
that company for certain operations or setting his interest 
in that company might not be proper? A. I warned him 
that it could be misconstrued. 

Q. Did you ever indicate to Mr. Kurtz that you were dis¬ 
pleased with the policies followed by Herrington and Sco¬ 
field? A. Pertaining to what? 

Q. The general operation of the company? A. Yes, there 
were times when we had differences of opinion. 

Q. Did you ever state to Mr. Kurtz that you thought Mr. 
Scofield and Mr. Herrington—am quoting—^“pulled a fast 
one when they established and organized the Lapeer Manu¬ 
facturing Company*’? A. I said I wasn’t in accordance 
with the deal 

Q. Did you ever make that statement that they 
206 ‘‘pulled a fast one”? A. I don’t know if I used 
those words. I know I contested that deal with Mr. 
McKenna at the time they offered it. I have been against 
it at the time. 

Q. You tell me, Mr. Portnoy, that you left the company 
employment in 1947, is that right? A. I think that is about 
the time. 

Q. "Will you tell me specifically now why you severed re¬ 
lations with them? A. Well, as I mentioned before, at the 
time we got into the controversy of the proposed deal with 
Mrs. McKenna, I felt that my philosophy of the business 
matter was so far from theirs, that we would be better off 
to be parted, and I resigned. 

Q. What do you mean by the “philosophy of the busi¬ 
ness matter”? Get down specifically, Mr. Portnoy—^you 
are beating around the bush with me. A. I didn’t think 
that the deal was a proper deal for Mrs. McKenna. 

Q. You mean the setting up of the Lapeer Manufacturing 
Company? A. Yes, sir. 

Q. You thought it was an improper deal for the heirs? 
A. Yes, sir, that was my opinion, yes, sir. 

Mr. Curley: That is all. 
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Bedirect Examination 

207 By Mr. Batter: 

Q. Mr. Portnoy, in response to a question from the re¬ 
spondent’s counsel, if I understood correctly, you indicated 
that the question of five per cent royalty was considered 
fair by Mr. McKenna and you rather left the record clear 
as to what you thought of it. Will you tell me whether you 
had any opinion as to the reasonableness or unreasonable¬ 
ness of that five per cent figure? A. Well, at the time I 
was under the impression that the percentage probably 
should be higher due to the highly personalized service that 
McKenna was giving to these different companies and it 
was more than merely a patent or license; it was actually 
teaching them and educating them into the use of the prod¬ 
uct, creating the market, and he had no way of determining 
just how much more that would be, so we both agreed on the 
five per cent. 

Mr. Batter: Mr. Portnoy, I am going to ask the reporter 
to refer back to his notes to two quotations that respond¬ 
ent’s counsel read from certain documents and then ask you 
to narrate the circumstances and conditions under which 
those particular wordings were stated. Will you refer 
back and read to me and the witness the quoted part that 
counsel quoted from two letters in September, 1945? 

(Whereupon the reporter read the record as follows: 

“Q. I will read you a quotation and see if you re- 

208 member it ‘Quoting the year 1941. It appears m 
the statement as a summary for the year and not in 

chronological order. I consider it important that the year 
be set up in chronological order. By doing this we will 
show that the royalties were provided for and credited 
before McKenna became a missing person. Your report 
for the first quarter of 1941 provides for the accrual of 
royalties at lhat time. I believe your monthly reports 
thereafter do likewise. We ought to show the royalty pay¬ 
ments were credited beginning in March 1941.’ • • • 
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“Q. I would like to read a statement in a letter that you 
answered Mr. Batter. The letter is dated September 22, 
1945. ‘The year 1941 that you are talking about was in 
some reform (summary) on our records and therefore was 
submitted as such; but I have been able to obtain the details 
from Mr. Barkus at Knu-Vise, Inc. Acting on your theory 
I have submitted the same to Mr. Albritton.^ ’’ 

By Mr. Batter: 

Q. Will you explain that exchange of correspondence be¬ 
tween you and myself and the occasions for the quotations 
just read to you by the reporter? A. Mr. Albritton was 
Internal Revenue Agent, reviewing the company’s income 
tax returns either for the year ’42 or ’43,—^I don’t remem¬ 
ber just what year it was—^and he was particularly inter¬ 
ested in an analysis of the accounts of the Frank L. 
209 McKenna estate account, as we carried it on our 
books. The previous ledger account had been trans¬ 
ferred to a transfer binder and only the summary of the 
previous transactions were recorded in the current year’s 
ledger form. When you requested from me an analysis of 
the account, I had submitted it also with a summary of the 
’41 transactions. Then you in turn wrote and asked for the 
details that made up that summary. I didn’t have that 
analysis in my working papers at the time, so I called Mr. 
Barkus, who was then bookkeeper and comptroller for Knu- 
Vise, to send me a transcript of that ledger account for ’41, 
which would include the details of all the items shown in 
summary form as originally submitted, which he did, and 
I in turn wrote to you about it. 

Q. Did or did not my correspondence with you involve 
or require the recordation of any entries that had not al¬ 
ready been made? A. Certainly not. 

Q. I hand you Respondent’s Exhibit E, the minute book, 
and direct your attention to the meeting of January 2,1942, 
and ask you whether you can refresh your recollection from 
that record? Do you know who the directors were at that 
time? A. Yes, sir. 
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Q. Who were they? 

Mr. Curley: I object. The record books speaks for 
itself. 

210 The Court: Well, he can read it. 

Mr. Curley: It is in evidence. 

Mr. Batter: It is not the best evidence. 

The Witness: It states here, “myself, Ealph 0. Wil¬ 
liams*^ and “directors absent: Frank L. McKenna** are 
the directors of the company. 

By Mr. Batter: 

Q. Was Mr. Williams a director in May, 1942, when 
counsel made the remark that this was a one-man concern? 
A. Yes, he was. 

Q. Do you recall that counsel interrogated you with re¬ 
spect to Joint Exhibit 1-A of the stipulation and suggested 
you make a computation of the royalties shown on page 2, 
and emphasized—got you to testify that the amount of 
royalties exceeded five per cent of the sales appearing 
thereon? A. Yes, sir. 

Q. Now, I ask you what the title is on that sales figure? 
Al. Sales less cash discounts allowed. 

Q. So that the figure on which the royalties would be 
computed is not this figure, but a greater figure, is that 
right? A. That is right. 

Q. That is because this figure reflects cash discounts? 
A. That is right 


213 Mr. Batter: I offer in evidence as petitioner* Ex¬ 
hibits 13 and 14—exhibit number 13, the accountant *s 
report for the year 1942. 

Mr. Curley: If your Honor please, I think this is already 
in the stipulation and it is contrary to the facts of the stip¬ 
ulation. Therefore, I object. We already signed what is 
in the stipulation as to the sales for *42, *43, *44, *40 or *41. 
Anything contrary to that stipulation, which is right on the 
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facts of the stipnlation preamble is not admissible and I 
think it should be kept out. 

The Court: You had this testimony regarding— 

Mr. Curley: Only to one statement which is not in 

214 the stipulation. If he is offering this statement to 
put in these schedules of profit and loss and balance 

sheets, then I object to it. If he wants to put in merely his 
certification, I have absolutely no objection. 

Mr. Batter: I think the Court will find these reports 
differ with the paragraphs in the stipulation that I am ob¬ 
jecting to. They are according to the books and the ac¬ 
countant should be permitted to testify to from these rec¬ 
ords extensively, and I think the Court is entitled to have 
the records before him. 

Mr. Curley: If your Honor pleases, you will find the 
sales listed here for ^42, $373,245.89. We have stipulated 
that the sales for 1942 were $371,353.39. 

Mr. Batter: That is not correct. The sales per the ac¬ 
countant’s report is $373,245.89. The figure appearing in 
the stipulation is sales, less discounts allowed, about $2,000 
less. There is no controversy about that. Counsel does not 
compare comparable items. 

Mr. Curley: Let me point this out: The net profit in 
the balance sheet,—^the profit and loss statement here, is 
$29,845.02. They stiptilated here it is a net profit for 1942, 
$49,670.26. 

Mr. Batter: Let me take it another step, your Honor. 
The net profit that counsel refers to from this proposed 
exhibit is the net profit, after reserve for federal 

215 taxes. Immediately above that is the net profit for 
the year ending December 31st, 1942. On the exhibit 

that I am now referring it is $49,670.26 and in the stipula¬ 
tion, paragraph 1, the figure is identical, $49,670.26. 

Mr. Curley: So long as the figure offered is not contrary 
in any way to the stipulation, I have no objection, but they 
are contrary in their setup and nature. 

Mr. Batter: There is no effort to prepare anything that 
is inconsistent. 
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The Court: What is the object of offering the exhibit 
you are now offering? 

Mr. Batter: Counsel has extensively interrogated the 
witness on it and we have gone into the question, for in- 
' stance, the effect on income, and the method of determining 
inventories. I think that the Court is entitled to have be¬ 
fore it, the entire report. 

The Court: That test of the method comes out from the 
witness’ testimony, not from the document there. Those 
are just figures in the document. He has explained in re- 
^ sponse to your questions the reasons why that particular 
method was employed, and it seems to me that that covers 
it pretty well. I think it will be more or less confusing if 
we have to consider two documents, even though the figures 
might, in the ultimate be the same. I do not see any pur¬ 
pose in putting it in. There will he two documents 
216 with one stipulation. I do not know what purpose 
it could serve. 

Mr. Batter: Except this, your Honor: When a witness 
testifies from a document, quite generally, it is proper to 
have that document in evidence. I do not want counsel to 
be able to say after this case is concluded, that despite the 
fact the accountant’s report was in court and he here testi¬ 
fied from it, that I did not dare offer it Why he did not 
offer it after using it as extensively as he did, I do not 
know. 

The Court: Prom the state of the record, he could not 
make it contingent. 

Mr. Batter: Have you sustained the objection? 

The Court: I sustain the objection. 


217 Q. Counsel interrogated you in a vague way about 
missing vouchers, without getting down to anything 
specific? What did you have in mind when you made such 
a statement to the FBI agent? A. At the time that the 
agent was in the office, he referred to certain journal entries 
we made at the end of each month x>ertaining to traveling 
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expenses mainly and lie asked why they had to be made 
and I explained to him that the entries were cansed by the 
fact that these checks were written while the men were out 
of town, traveling, that is, Mr. Herrington mainly, and 
would be part of the bank statement when the bank sent in 
their monthly accounting of the checks and in the course of 
our audit we would pick them up later on. Of course, as I 
again stated, when the Revenue Agent reviewed those en¬ 
tries, he was able to get the substantiating evidence regard¬ 
ing th trips, but at the time we made the record on the entry 
there had not been any supporting evidence. 

Q. In other words, you took your record right from the 
bank statement which was your first knowledge of disburse¬ 
ment of check—^it developed that the check was disbursed 
while the man was on the road A. That is right. 


221 Harold McKim called as a witness for and on be¬ 
half of the Petitioner, having been first duly sworn, 
was examined and testified as follows: 


222 Direct Examination 
By Mr. Batter: 

Q. What is your business? A. Certified public ac¬ 
countant? 

Q. What was your status in 1941 through 1944? Were 
you in practice on your own account during that period or 
otherwise? A. I was an employee of Mr. Portnoy. 


227 Q. Mr. McKim, did you at my request prepare a 
statement for the years 1941 to 1944, inclusive, re¬ 
conciling the net income appearing on Joint Exhibit 1-A of 
the stipulation with the net income as determined by the 
Commissioner of Internal Revenue for those respective 
years? A. Yes, sir. 


L 
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Q. Is that the document? A. It is. 

Mr. Batter: Will yon mark that for identification as Ex¬ 
hibit Number 15? 

(The document above referred to was marked Petition¬ 
er's Exhibit No. 15 for identification.) 

By Mr. Batter: 

Q. Now, in preparing the document that has been marked 
Petitioner’s Exhibit Number 15 for identification, did you 
have before you and available to you a report signed 

228 by George Neal, Internal Revenue Agent in charge, 
dated December 10,1946, to which is attached a copy 

of the Revenue Agent’s report dated October 4,1946? A. 
Yes, sir. 

Q. Did you have also before you a letter signed by John 
A. Morrison, acting Internal Revenue Agent in charge 
dated September 2, 1947, to which is attached a report of 
Revenue Agent, dated July 15,1947? A. Yes, sir. 

Q. Did you also have before you a report signed by 
George E. Neal, Internal Revenue Agent in charge dated 
February 2,1948, to which is attached a report by a Reve¬ 
nue Agent dated December 23, 1947 ? A. Yes, sir. 

Q. Did you also have before you a report signed by 
George E. Neal, Revenue Agent in charge, dated August 27, 
1948, to which is attached report of Revenue Agent dated 
August 20,1948? A. Yes, sir. 

Q. Did you also have before you a revised status of 1941, 
additional income tax bearing the date of November 17, 
1948? A. Yes, sir. 

Q. Did you have before you a statement of income tax 
dated October 28, 1948 for the year 1948, assessing 

229 excessive profits tax of $40,586.62? A. Yes, sir. 

Q. Did you have before you a document marked 
‘‘Status of 1941, Additional Income Tax” dated October 
26,1948, covering excess profits tax for ’42? A. Yes, sir. 
Q. Also one marked “Status of 1941, additional income 
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dated October 28, 1948, for declared value of excess 
profits tax, 1941T A. Yes, sir. 

Q. Did you also have before you a certificate of over-, 
assessment signed by P. H. Sherwood, head of division. 
Commissioner of Internal Bevenue, allowing an over-re¬ 
ceipt of $18,240.89, marked Schedule 141259 for the year 
ending December 31,1942? A. Yes, sir, 

Q. Did you also have before you notice of refunds, sched¬ 
ule number 11204066, signed by E. L McLaren, Deputy 
Commissioner, of refund of $12.00 for the year 1944? A. 
Yes, sir. 

Q. And is this a statement you have prepared for me, 
based on the ultimate conclusions contained in the series of 
documents about which I have just interrogated you? A. 
Yes, sir. 

Mr. Batter: I offer in evidence, if your Honor please. 
Petitioner’s Exhibit Number 15 for identification, 
230 and I shall follow that by offering in evidence each 
of these reports including assets and over-assess¬ 
ments showing action by the Commissioner on these years 
with respect to his examination and review of the petition¬ 
er’s books and accounts and tax return. 

Mr. Curley: If your Honor please, coming right down 
to the face of the problem already determined by this 
court—and I refer your Honor to the decision by the late 
Judge Harland in Pugent Sound case, in which he says 
that these facts—^what the Bureau of Internal Bevenue does 
is not infiuencing or controlling on this court. Therefore, I 
think they are not material or relevant and they have no 
bearing on the issue. The facts have been decided by an 
administrative agency and there has been no appeal to this 
court. This court is now for the first time hearing the 
appeal and should have the facts as well presented to the 
court. 

Mr. Batter: If the Court pleases, the renegotiation act 
provides that items that are deductible under the Internal 
Bevenue Code shall be allowed as deductions in computing 
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net income for renegotiation purposes; unless the taxpayer 
reaches a stage where there is no agreemnt with the Com¬ 
missioner. In that event the matter would come before this 
court or some other court and we would have no determina¬ 
tion of what is deductible under the Internal Eeve- 

231 nue Code. The Commissioner’s action would be un¬ 
opposed by the taxpayer and not distinguished by the 

taxpayer as a determination under the Internal Bevenue 
Code, in the absence of any differences. 

I think that this Court has a right to consider what the 
Commissioner of Internal Bevenue has to say; particularly 
after an investigation sufficiently important and serious as 
to involve four or five different defaults. That is some¬ 
thing that this court should have before it. 

The Court may well conclude that he will make his own 
determination. At least, the action of the Commissioner 
is persuasive and should be before the Court This Court 
has consistently ruled in a number of cases that these 
reports are admissible if they turn out to be the condusions 
of the Commissioner. 

Mr. Curley: The Court has ruled that they are admiss¬ 
ible in income tax cases. The Court has ruled to the con¬ 
trary where the question of renegotiation is concerned. 
The question here—^the statute provides the costs allowable 
in accordance with the Internal Bevenue Code and the 
Commissioner is only interpreting the Code for income tax 
purposes; he is not interpreting for renegotiation. 

If this document comes into evidence, then your Honor 
is opening up every one of these agents’ reports and we 
will bring the agents in and ask them why they did that 
thing. What we will do here is to try the income tax 

232 case instead of trying the renegotiation case. 

The Court: The objection is sustained. What is 
deductible under the Internal Bevenue Code is for this 
Court to determine in the renegotiation proceedings as it 
would be in a tax proceeding. The reports of Internal 
Bevenue Agents are not competent evidence to establish 
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the facts therein purportedly indnded. I think nnqnestion- 
ably they are not competent evidence in this case and not 
binding upon anybody. They are even not admissible for: 
the purpose of determining the question of what is de¬ 
ductible and what is not deductible under the Internal 
Bevenue Code. 1 will sustain the objection. 

Mr. Batter: 1 would like to make an offer of proof. 

The Court: You may make an offer of proof. 

Mr. Batter: Let the record show that if the petitioner 
were permitted to do so, he would offer in evidence a report 
dated December 10. 

The Court: You can make the offer if you want to put 
it that way. I am not debarring you from making it. 

Mr. Batter: That the evidence would show this and that.* 

The Court: Gk) ahead. 

Mr. Batter: Beport dated December 10, 1046, signed 
by George E. Neal, Internal Bevenue Agent in charge, 
wherein he finds deficiency and over-assessments for 
233 the years 1941 to 1945, and as part of such letter 
there is attached a report of Bevenue Agent, S. K. 
Foster, dated October 4, 1946; that that report discloses 
that for the year 1941 the petitioner took deductions on tax 
return royalties in the amount of $6,815.25; that the report 
allows as a deduction, $6,787.03, disallowing $28.22; that 
for the year 1942, the same report shows royalties deducted < 
of $18,^2.29; that the Commissioner in that letter allows 
$18,282.69, resulting in a disallowance of $389160—pardon 
me, $379.60. The same letter and report shows for the 
year 1943 royalties deducted in the sum of $34,087.98 and 
allows the sum of $33,440.70, resulting in a net disallowance 
of royalties of $647.28 and that for the year 1944 the 
returns shows a deduction of $29,443.79, that the letter 
allows a deduction of $28,486.05 cents, resulting in a net 
disallowance of royalties in the sum of $957.78; that that 
report was followed by another report dated September 22, 
1947 and signed by John A. Morrison, acting Internal 
Bevenue Agent in charge, to which is attached a report 
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of Examining OflScer S. K. Foster dated Jnly 15, 1947, 
the said report likewise covering the years 1941 to 1945 
but makes no further reference to the item of royalties. 
That the report, the letter of G^eoge E. Neal, Internal 
Revenue Agent in charge, dated February 2,1948, to which 
is attached Revenue Agent Foster’s report of September 
23,1947 again makes various adjustments in income 

234 for ’41 to ’45, but doesn’t change any royalty items 
as deductions. That the report letter of George E. 

Neal, Internal Revenue Agent in charge dated August 27, 
1948 covering the years 1941 to 1945, again revising the 
figures, and to it is attached a report of Revenue Agent 
Foster, dated August 20, 1948, making no changes at all 
in the royalties allowed and the notice received from the 
Collector of Internal Revenue dated December 17, 1948 
marked “Revised Status of 1941, additional income tax” 
in the sum of $2725.00, which sum agrees with the most 
recent letter of August 20, 1948, statement of income tax 
due dated October 28, 1948, asserting excess profits tax 
of $40,586.62, which said sum for the year 1942—^which 
said sum agrees with the figures set forth in the report 
of August 20,1948. Another notice, “Status of 1941 addi¬ 
tional income tax”, dated October 28, 1948 in the amount 
of $355.95 and which amounts agree with the amount of 
declared value of excess profits tax set forth in the letter 
of August 27, 1948, certificate of over-assessments in the 
amount of $18,240.89, bearing schedule reference 141259 
for the year ended December 31, 1942, disclosing an over¬ 
assessment of $18,240.89, which sum is in agreement with 
the figures appearing on the aforesaid letter of August 20, 
1948 and notice of refund schedule 112066 in the amount 
of $12.00, showing a refund for the year 1944 in income 
tax due to over-payment, the amount of over-payment being 
determined from the same figures that appear in 

235 the letter of August 27,1948. 

The Court: Is that your complete offerT 
Mr. Batter: Yes. 
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The Court: The offer is denied. That necessarily car¬ 
ries with it, I take it, a denial of the offer of Exhibit number 
15 for identihcation. 

Mr. Batter: It was marked for identrhcation and offered 
in evidence and I presume it was all deniedt 

The Court: It was just marked for identification? 

Mr. Batter: I have made an offer and the Court has 
ruled on it before. 

The Court: The offer is denied. 


Cross Examination 
By Mr. Curley: 

Q. Mr. McBIim, did you actually perform the audit work 
of the petitioner’s books and records for 1943 and 1944? 
A. Yes. 


Q. You then certified to Mr. Portnoy that those 
238 facts were proper? A. No, sir, I wouldn’t say that 
I didn’t certify anything. I made the audit, I noiade 
notes on the audit papers, but as far as certifying to the 
audit I wasn’t in a position to certify the audit. 

Q. To your superior, did you state that that was a fair 
review of the books and records as you would audit them? 
A. Subject to the notes contained within the audit papers. 

Q. What did these notes contain? A. I can’t remember 
exactly. 

Q. Can I refresh your recollection. Maybe you ques¬ 
tioned certain items of cost? A. I questioned certain 
expenses, yes sir. 

Q. Do you remember any types of expenses that you 
questioned? A. Yes, I made notes on traveling expenses 
particularly. 

Q. What was your question about traveling expenses? 
A. Well, the fact, as you stated before, there were no 
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vouchers to support them, checks written by Mr. Herring¬ 
ton. 

Q. Do you—did you think they were improper and un¬ 
supported when you made your report on your work 
papers? A. I don’t know that they were improper. 

Q. They were unsupported? A. Yes. 

239 Q. You questioned them? A. I made notes of 
them. 

Q. You questioned them to Mr.. Portnoy? A. I made 
notes so that he could question them if he wished to. 

Q. Did he, do you know? A. I don’t know. 

Q. Did you ever question anything else besides traveling 
expenses? A. It wasn’t up to me to question these things. 

Q. All right. Did you put notes on your work papers? 
A. I did. 

Q. On any other items? A. That is right. 

Q. Did you put any other notes besides traveling ex¬ 
penses? A. I may have; I don’t recall 


241 James Herrington called as a witness for and on 
behalf of the Petitioner, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 

By Mr. Batter: 

• * 

Q. Mr. Herrington, are you connected with the peti¬ 
tioner, l^u-Yise, Inc.? A- I am. 

Q. In what manner? A. I am president 

Q. How long have you been president of the com- 
242 pany? A. Since February or May, 1942. 

Q. You also are a director? A. I am also a di¬ 
rector. 

Q. When did you first join the company, Knu-Vise, Inc.? 
A. The latter part of May, 194L 
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Q. In what capacity did yon become connected with the 
petitionerT A. As general, manager in charge o£ - 6iq[>er- 
vision of sales and production and office personnel.' ' ' 

Q. Who was the head of the company at the time that 
yon joined the petitioner t A. Frank McKenna. > 

Q. Is he the one that hired yonf A. He was the one 
that hired me. .. . .t 

Q. As general manager of the company, what were yonr 
dnIiesT A. Supervision of production, sales and office 
personnel ' 

Q. What were Mr. McKenna’s duties?. A. Mr. McKenna 
more or less shaped the policy of the company, the general 
policy. ' ^ t ‘ . i 

Q. Did he have any other interest? A. Yes, he was.form> 
ing a company in California to handle the sale of Emn-Yise 
Products. ‘' 

Q. Did he spend much time here? A. 'Wdl, he was 
243 about 50 per cent of his time, from the: time 1 joined 

the organization until his disappearance, was-spent 
in Detroit. 

Q. Did he reach a stage where he was less active in the 
Deceit business progressively? A. Yes, sir, as the busi¬ 
ness in California developed, he spent more time in Cali¬ 
fornia. 

Q. Was his California business connected with Knu-Vise, 
Inc. as a branch, or any such tlnng? A. No, it was Ms own 
business in California. 

Q. Will you describe the business of Knu-Yise, -Inc; as 
it existed when you joined it in 1941? A. Well, it was a 
small company. For a plant we had two stores. We did 
our manufacturing in the two stores. The offices were in a 
j^t above the stores. It was very smaD, just beginning to 
branch out. .... 

Q. About how many employees did you have. A. We 
had between 15 and 20. 

Q. What was the business of the petitioner at tbat,time? 
A. The manufacture of toggle clamps and pliers. 
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Q. I hand yon a docnment and ask yon what that is. A. 
This was a catalogue issued by Knn-Vise, Inc. in the late 
faU of 1942. 

Q. That catalogue included the products that it was of¬ 
fering for sale? A. It does. 

244 Mr. Batter; I offer this catalogue in evidence as 
Petitioner's Exhibit Number 16. 

Mr. Curley: You offer it only for illustrative purposes 
as to what they were selling in 1942, is that it? 

Mr. Batter: That is what they were selling in 1942 and 
it goes to a later date than that. 

Mr. Curley; You are offering it only for the purpose of 
illustrating the products sold by the company? 

Mr. Batter; That is right 

Mr. Curley: And for no other purpose? 

Mr. Batter: That is right. 

Mr. Curley: I have no objection. 

The Court: It is admitted as Petitioner’s Exhibit Num¬ 
ber 16. 

(The catalogue above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 16.) 

By Mr. Batter: 

Q. Mr. Herrington, I hand you a document and ask you 
what that is? A. This is a catalogue issued by Knu-Vise 
Corporation in 1944, showing the various clamps and pliers 
that we were manufacturing and offering for sale. 


245 Mr. Batter: I now offer this document in evidence 
as Petitioner’s Exhibit Number 17. 

Mr. Curley: It is being offered for the same purpose and 
same condition as Petitioner’s Exhibit 16? 

246 Mr. Batter: That is right. 

Mr. Curley: No objection. 

The Court: It will be admitted as Petitioner’s Exhibit 
Number 17. 
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(The document above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 17.) 


Q. Now, Mr. Herrington, referring to Petitioner’s Ex¬ 
hibit Number 16, will you describe the products contained 
therein, conserving such time as you can, as far as dividing 
them into groups are concerned? A. I wilL Now, these 
toggle action clamps and pliers are designed to take the 
place of the old type 0 clamp. Two parts are held together 
in production. They use the old type C clamp and they 
screwed the spindle up to tighten the work they are holding 
together. With the quick action clamp a lever is merely 
pushed to lock it in place and pulled to unlock it, conserving 
considerable time and being more effident 


252 The Witness: On this fixture (indicating) there 
are approximately 37 to 40 clamps. Obviously, using 

the old type C Clamp with the spindle and wing nut to 
tighten the work down to hold the work down, there would 
be considerable time tightening each individual clamp, es¬ 
pecially if there are 35 or 40 of the old style 0 clamps used 
on a fixture such as this. In this case, one man can merely 
walk around the fixture flipping the handles in place 

253 and then the part is held securely. 

By Mr. Batter: 

Q. What is the purpose of holding it securely? What is 
done with this fixture with the clamps on it? A. This could 
be a welding fixture. There are any number of them—it 
could be a drill fixture. These clamps are used in welding 
and drilling and milling. 

Q. Is the purpose to hold the two parts together while a 
particular operation is being performed? A. Yes. 

Q. In what way does that save time of the engineering 
staff of the manufacturer? A. Well, in the beginning our 
engineers went into the various aircraft plants and showed 
them how these tools could be adopted to their production 





i 




and how they could be used on jigs and fixtures. It was 
more or less a pioneering project. We showed them how 
they could save time, how they could save man hours in the 
shop. The next step in building a fixture such as this is 
the drawing of the sketches. Now, it takes a draftsman 
approximately one day, anywhere between one or two days, 
to draw one of these clamps on a sketch. With only a clamp 
or a drawing of a clamp in front of themu We, however, 
provided templates to the engineers, which cut his time to 
half an hour and admitted the use of apprentices in tracing 
these templates on their sketches. 

254 Q. I hand you a folder which you have given me 
and which is marked “Template Kit” and I ask you 
whether this is the template kit to which you have refer¬ 
ence? A. It is. 

Q. Just what part does that template kit play in the war 
economy and in the biisiness of selling clamps. A. This is 
a drawing of our clamp. Each of these sheets represents 
a different clamp that we were manufacturing. Prior to 
the issuance of the templates, as I explained before, a 
draftsman in drawing and making a drawing of a fixture 
would have to take either the clamp or a drawing of a clamp 
and sit down and draw it on his sketch paper. That con¬ 
sumed a lot of time and it took anywhere from one to two 
days to draw one clamp on a fixture drawing. As you can 
see, a fixture such as this with 35 or 40 clamps mounted 
on it would take considerable time just to draw the clamps 
on it. We issued templates. We had templates mailed up 
and sent and provided all the engineering companies, all 
the aircraft and defense plants with sets of templates show¬ 
ing which were drawings of clamps that we were manufac¬ 
turing. All they have to do in drawing up a fixture i^tch 
was to push this under their tradng paper and put an 
apprentice to work copying it, just following the outline of 
the template. That took perhaps a half an hour or some¬ 
thing like that to draw one of the clamps on the sketches, 
saving just about one day’s work. 


) 


- • 
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Q. Mr. Herrington, I think when we reached the point 
before the recess, we were np to the next series of 
275 clamps in the 1942 catalogue, the K-K clamps. Will 
you describe that? A. Yes. The K-K clamps dif¬ 
fered from the others that I have described in that they 
used a cam action movement to lock them and this per¬ 
mitted the clamping of castings and forgings of varying 
thicknesses. As an example, this (indicating) is a K-K 
clamp, cam acting clamp. The rocker arm moves along the 
cam anywhere on this point (indicating). Anywhere along 
this point the clamp is locked and that allows for variations 
at the end of the toggle bar. It allows for variations in 
thickness of the castings or forgings that are held. This 
clamp, when it is anywhere along the rocker arm is locked. 
The toggle locks in only one position and that is when the 
clamp is dosed. 

Q. So that the distinguishing feature between the cam 
action clamp and the toggle action clamp is that the cam 
action has an automatic variable holding point whereas the 
toggle action must be set with a particular holding point. 
A. That is right. 

• ••••••••• 
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287 Q. EEave farther changes been made since 1944 on 
these varions tools? A. They have. 

Q. Is the matter of change a constant thing in your bus!* 
ness? A. It is. 

Q. What are some of the occasions that canse the con¬ 
stant changing of the tools? A. Well, there are a number 
of reasons. During the war, it was impossible to get cer¬ 
tain types of metaL It was impossible to get castings and 
it was impossible to get forgings. So, we had to change 
onr clamp styles and change onr production. That is, re¬ 
design the clamps to overcome those difScnlties. Another 
reason for changes was economy of production. A number 
of these changes we made between ’42 and ’44 were to the 
extruded base whidi eliminated washers and the open stop 
pin being pierced by the stamping company eliminated a 
drilling operation. Quite often these changes were 

288 made to add strength to the damp. Perhaps our cus¬ 
tomers needed a little more strength so we would 

redesign the clamp to meet their needs and requirements. 

Q. So that you have the sort of tool and die expense^ or 
rather this sort of tool and die expense, practically every 
year? A. We do. 

Mr. Batter: If the Court pleases, I will offer in evi¬ 
dence this petitioner’s Exhibit No. 18, this envelope con¬ 
taining a set of templates, which the witness has testified 
about. 

Mr. Curley: No objections. 

The Court: It wiU be petitioner’s Exhibit No. 18, and is 
admitted. 

(The document above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 18^) 
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296 Q. Mr. Herrington, yon testified that you were 
general manager of the Petitioner, Blnn-Vise, Inc. 

in 1941, when you came with the company. Did your duties 
change any upon the disappearance of Mr. McKenna? A. 
They did. 

Q. In what respect? A. Well, shaping of the policies, I 
entered into that for the company along with Mr. Scofield 
and Mr. Portnoy. With Mr. McKenna’s disappearance, 
it was the overall supervision of setting up a new sales 
organization, as well as the final word on the production 
parts and on the various operations of the corporation. 

Q. What did you do with respect to setting up a new sales 
organization? A.Well, we entered into an agreement with 
the Progressive Welder Company. Their representatives 
were sales engineers and engineers who could go into the 
various plants and show how our clamps and pliers 

297 could be used. Our tools were more or less a spec¬ 
ialized type of tool and it takes a specialist to sell 

them. We couldn’t sell them through the ordinary mill 
supply houses because they didn’t have the men in the mill 
supply houses capable of showing how these tools should 
be used in the various productions by the en^eers and the 
shop foremen. So it was necessary for us to get someone 
familiar with en^eering, someone who could go into these 
plants and show how these devices could save time in the 
various plants. 

Q. What was your arrangement with the Progressive 
Welder Company? A. Their representatives handled our 
tools as well as the Progressive Welder’s. 

Q. Whom did you pay for that service, the Progressive 
Welder Company? A. No, we paid the representatives a 
commission on the sales in the various territories. 

Q. That was agreeable to the Progressive Welder Com¬ 
pany, was it? A. They were very glad to have that. 

Q. Why? A. Because our tools gave them an entry for 
their—^into the various plants for their welders, as well as 
they felt their welders, would give their men an entry 

298 for our particular tools. It was a hand-in-hand prop- 
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osition. The clamps didn’t in any way interfere with the 
sales of welding machines. 


300 Q. Once a tool was created, wonld that tool remain 
constant and in the form of the production tools nec¬ 
essary to produce itt A. Will you repeat that? 

Q. Once a tool was created, would that tool remain con¬ 
stant in all forms for production purposes ? A. No, we were 
constantly changing these tools. 

Q. Why? A. We had to give them greater strength. We 
had to change them to meet the requirements of the various 
aircraft companies. Requirements were constantly spring¬ 
ing up and it was a constant change in the design and manu- > 
facture of these clamps, not only because of the needs of the 
aircraft companies, but we were forced to change the stand¬ 
ard tools because of the scarcity of certain metals, certain 
materials, such as castings. We were unable to get cast¬ 
ings. We had to make forgings. We were unable to get 
boiler plate parts and were forced to go to forgings. In 
some places where we were unable to get castings we had 
to go into stampings. There was constant changing and 
we were never able to take a clamp and be sure that three 
months later we were going to be able to manufacture it 
from the same material 

Q. Bid you employ any engineers on your own payroll 
constantly? A. We had one draftsman constantly. 

301 A. We had two or three consulting engineers during 
that period. 


Q. I think you said you employed some consulting engi¬ 
neers? A. We had consulting engineers to help us work 
out new designs, to help us increase the strength of these 
clamps—designed to increase the strength of these clamps 
when materials were not available. We had them work out 
designs to use other materials, substitute other materials 
for the parts that we couldn’t get. 
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Q. How many employees did yon have in 1943! A. We 
had at various times between 30 and 45,1 would say. 
308 Q. How many of those employees were in the 
office! A. We had about eight in the office. 


Q. Now, in 1944, how many employees did you have! A. 
We had approximately the same. 

Q. The same number in the office! A. Yes. 


312 Q. The thing you did, you got everything, brought 
it to your plant and assembled it! A. Right. 


316 A. The CSS-195 was a clamp developed for the 
Consolidated-Vultee. 

317 Q. You said developed for them; developed by 
their engineers! A. Developed with their engineers. 

Q. The engineers gave you the design they wanted, is 
that true! A. No, I couldn’t testify to that. 

Q. You don’t know anything about it! A. I know Mr. 
Louis, who handled the California plant worked continu¬ 
ally, continually working with the designs as Consolidated 
—and he said this was a clamp they wanted, they need. 

Q. Mr. Louis and Consolidated-Vultee were the people, 
the ones that designed it, is that right! A. That is right 
Q. Was Mr. Louis on your payroll, on the payroll of 
Knu-Vise, Inc., the petitioner! A. No, he isn’t 
Q. In fact, he is employed entirely by another organiza^ 
tion, is he not! A. That is right. He is our representative. 

Q. He is your representative but he is not your em¬ 
ployee! A. That is right 

Q. Did you pay Mr. Louis for this service rendered! A. 
No. 

Q. Did you pay anybody else for services rendered in 
connection with the development of the design of 

318 CSS-190 and 195! A. No. 
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Q. Never made any payment to a man by the name of 
Jarvis? A. Yes. 

Q. Who is Mr. Jarvis? A. Mr. Jarvis was an aircraft 
engineer. 

' Q. Working for whom? A. Douglas Aircraft Company. 

Q. Yon said him for working on this? A. I don’t know 
whether he worked on this. We paid him for consulting 
work. 

Q. He was a full time employee of Douglas Aircraft? A. 
That is right. 


319 Q. Now, in 1943, the dies for these 190 series which 
you have testified are interchangeable for a certain 

degree were made by whom? A. Cag Products Company. 

Q. In ’43? A. Well, I’m not sure, I don’t remember 
whether— 

Q. When did Cag Products come into existence? A. In 
1943, I think. 

Q. What time in ’43? A. It was June or July, I believe. 

320 Q. Were you interested in the Cag Products per¬ 
sonally? A. My wife had some stock in Cag Prod¬ 
ucts. 

Q. What percentage of the stock was outstanding at that 
time? A. I think it was one-fifth or something like that. 

Q. Did she pay for it herself or did she pay for it out of 
money of yours? A. That I couldn’t teU. 

Q. Did she have any income of her own? A. She had a 
bank account. 

Q. Where did the money come from for the bank account? 
A. She had money of her own. 


Q. Let’s get back to the question I asked you. I asked 
you: Did your wife have an inheritance? A. No, she did 
not. 


! 




198 


Q. Did she have any source of income other than yonr 
money than yon gave her? A. No. 

321 Q. Therefore, it was yonr money indirectly that 
paid for the stock in the Cag Products that she had 

title to? A. That is right. 

Q. Were you an officer of Cag Products? A. I was. 

Q. What was your office in 1943 and 1944? A. I believe 
vice-president or something. 

Q. Were you a director? A. I was a director. 

Q. It was a corporation, wasn’t it? A. That is right. 

Q. Now, let’s get back to the question. Cag Products 
was organized in June, 1943; according to your testimony, 
the 190 series was in existence long before that, wasn’t it? 
A. That is right. 

Q. Who made the dies for you for the 190 series prior, 
in the early part of ’43? A. Streicher Tool and Die. 

Q. And you continued to buy parts from Streicher,— 
those dies for the 190 series during 1943, is that right? A. 
That’s right. 

Q. You say Cag came into the picture on the 190 se¬ 
ries? A. Cag had the—^the organizers of Cag, Mr. Vogel, 
Mr. Hurlock and Mr. Everett were in the Engineer 

322 Service Company. We asked the Engineer Service 
Company to design, process and detail the clamps 

we were manufacturing so we could work up to the template 
stage. We didn’t have the production. 

Q. You are back in the Engineering Service—^tell me 
about Cag. A. I am working up to it. 

Q. When did Cag get in to start doing work on the 190 
series? Answer that question. That is easy. A. Back 
from their inception. 

Q. From June of 1943? Al. That’s right. 

Q. They worked on it, you say, the design, the redesign 
of the 190 series? A. That is right 
Q. Did they build the dies for you for the 190 series? A. 
They built the dies for us. 
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Q. When did yon first get prodnction on the 190 series 
from those dies made by Cag Prodncts! A. I believe it 
was ’44. 

Q. ’44, eight, twelve months? A. It way have been ’43 
or »44. 

Q. Yon have no idea actually of the time? A. No. 


326 Q. Look in your 1944 catalogue and compare the 
EIP-185 and 186 with the KP-185 and KP-186 in the 
1942 catalogue. What I want you to show me is what is 
the difference in the type of those handles? Were they 
changed from any one type of process in ’42 to ’44? A. 
Yes, they were changed from a forged handle to a stamped. 

Q. COianged from forged in ’42 to stamped in ’44? A. 
That is right. 

Q. Is it not true, Mr. Herrington, everything else being 
equal, a forged handle is stronger than a stamped handle? 
A. That I can’t testify to. I don’t know. I don’t believe 
it is. 

Q. You either know or you don’t know. Do you know? 
A. No, I don’t. 

Q. What was accomplished by changing that handle from 
forged to stamping, do you know? A. The clamp was re¬ 
designed. 

Q. I am not asking you that. Why did you change it from 
forge to stamping? A. Well, the clamp was redesigned by 
engineers. 

Q. Do you know why it was changed from forge to stamp¬ 
ing? Just answer the simple question. A. No, I don’t. 

Q. Now, let’s look at the KP-830 clamp. 


328 Q. Did you charge a royalty on those in your 
books? A. I imagine we did. 

Q. You charged a royalty for those although they were 
never produced by you and you got them from another 
company and all you did was sell them, is that right? A. 
That is true. 
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Q. Now, the EIP-831, which is on the preceding page from 
the B[P-835, isn’t the principle exactly the same in that as 
it is in ElP-835? A. It is. 

Q. What is the difference? A. It is the size, difference 
in size. 

Q. It is a smaller clamp? A. That is right. 

Q. That was developed by the Glendale company? A. 
No, I wonldn’t say it was. It was developed between Glen¬ 
dale and Detroit. 

Q. Let’s get Glendale straight. The Glendale yon talk 
about in the record is Knu-Vise Products Company? A. 
That is right. 

Q. Which was a sole proprietorship, owned by Mr. Mc¬ 
Kenna, is that right. A. That is right. 

Q. It was not owned in 1943 and 1944 by Knu-Vise, Inc., 
the petitioner in this case, is that right? A. That 
329 is right. 

Q. It was set up, as I think you testified originally, 
by Mr. McKenna as a sales organization for the CaHfomia 
territory? A. That is right. 


Q. Did you ever have any legal entanglements re- 
330 garding BIP-830? A. I don’t remember any. 

Q. Maybe I can refresh your recollection. Do you 
know—does the name Spivak mean anything to you? A. I 
recall the name, yes sir. 

Q. Mr. Spivak was suing the Bmu-Vise Company, the pe¬ 
titioner in this case? A. I believe so, yes. 

Q. Do you know what the basis of his suit was? A. No, 
I don’t recall that. 

Q. Do you know when it was? A. I believe it was in ’42 
or ’41 Mr. McKenna was stiU alive at the time the suit 
was started. 

Q. Who defended the case for you in that case with 
Spivak? A. Lynn Hossom, I believe. 



201 


Q. Now, yon can remember who defended the case. Now, 
yon can’t remember the fonndation of the snitT A. No, I 
can’t. 

Q. It wasn’t any action that yon allegedly infringed on 
the patents in the K-V-830? A. As I say, I don’t recall the 
case at all. 

Wonld yonr records show? A. They might. 


334 Q. Now, the CSS-190 is 100 per cent stampings, is 
that right? A. That is tme. 

Q. Did yon bny the parts in that? A. We did. 

Q. Did yon in Detroit assemble that in ’43 and ’44. A. I 
don’t remember whether this was assembled in Detroit or 
Califorina. 

Q. If it was assembled in California, yon bonght and fin¬ 
ished the prodnct for resale pnrposes? A. If it was, 
yes. 

335 Q. How abont CSS-195, is that all stampings, 100 
per cent? A. No, there’s a forging in there. 

Q. What is the forging, what is the part of the forging? 
A. The handle. 

Q. The rest of it is stamping? A. Except for the angle 
iron base. 

Q. I am going to ask yon the same qnestion abont that. 
Was that assembled in yonr Detroit plant in 1943 and ’44? 
A. No, I don’t think so. 

Q. This one was assembled in Glendale? A. I believe so. 
Handles drilled and toggle bars drilled in Detroit. 

Q. Detroit? By whom. A. By onr employees of the cor¬ 
poration. 

Q. At BInn-Vise, Inc.? A. That is right. 

Q. Bnt it was assembled where? A. In Glendale. 

Q. It was sold by Glendale? A. It was sold by Glendale? 
Q. Sold by Elnn-Vise, Inc.? A. Yes. 

Q. Did B[nn-Vise, Inc. bny it back as a finished 

336 prodnct from Glendale? A. Yes. 
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Q. Did you charge a royalty on your books and records! 
A. I imagine we did. 


346 Q. The V-G7 and V-G-IOT A. We don^t manufac¬ 
ture those. 

Q. You bought them! A. We bought them. 

Q. Complete just as you see them there! A. That is right. 
Q. Whom did you buy them from! A. Peterson Manu¬ 
facturing Company. 

Q. On your books and records did you charge a royalty 
for those! A. I believe we did. 

Q. Did you ever make these ! A. Yes, we have made them. 
Q. Since during ’43 and ’44! A. Well, I am not 

347 sure whether we started production in ’45 or the 
early part of ’45 on them. 

Q. You didn’t sell any in ’45! A. That I am not sure of. 


348 Q. You didn’t answer my question. I said, isn’t it 
a fact that the use of extruded bases as you used 
them, that that was well known in the trade at the time you 
adopted them in ’44! A. It was used in the trade, yes. 

Q. Well known in the trade! A. I suppose so, yes. 

Q. Therefore, it couldn’t have been developed by your 
engineers, could it! A. Well, no, the clamps were designed. 

Q. They were designed by people you employed! A. That 
is right. 

Q. But the extrusion base was not developed by you 
folks! A. That is right. 


349 Q. Is it not true your competitors also manufac¬ 
ture quick action toggle clamps! A. That is true. 

Q. Who are your competitors! A. Detroit Stamping 
Company, Danley. 

Q. Where is Danley located! I presume the Detroit 
Stamping Company is located in Detroit! A. That’s right. 

Q. Where is Daiiley located! A. I believe they are in 
Illinois. 






Q. And who else? A. Those were the only two I know of 
during those years. Peco, a small company out on the west 
coast. 

Q. Was this Peco Company you referred to in the last 
statement in competition with Detroit, the Detroit company 
or with the Glendale, California company? A. They were 
making clamps. They were in competition with the Detroit 
company. 

Q. Did you ever see one of these? A. Yes, I have. 

Q. What is it? A. It is a Danley catlogue. 

Q. It shows quick action toggle clamps, is that right? A. 
That is right. 


350 Q. Did you ever hear of the Wolverine Tool Com¬ 
pany? A. I have. 

Q. Do they manufacture toggle clamps? A. Yes. 


352 Q. You have testified, Mr. Herrington, that you are 
now employed by what company? A. Lapeer Manu¬ 
facturing Company. 

Q. What is your position there? A. President. 

Q. I show you a document entitled ‘‘Blnu-Vise Products, 
Lapeer Manufacturing Company;” is that your catalogue? 
A. It is. 

Q. Catalogue of products you produce now for 

353 Lapeer? A. That is right. 


356 Q. Now, you referred in your direct examination 
to the fact that you had some consulting engineers. 
Who were they? A. Well, we had a man by the name of 
Uren. We had a chap by the name of Trosian, and a man 
by the name of Jarvis. 

Q. Does that constitute your entire group of consulting 
engineers for ’43 and ’44? A. No, we had the Engineer 
Service Company. 

Q. That is a company, not an individuaL A. That is 
right. 
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Q. Anybody else? A. I don’t recall anyone else. 

Q. Now, yon testified that Jarvis was employed by whom? 
A. Donglas Aircraft. 

Q. Who was Trosian employed by? A. He was employed 
by the Cnrtis-Wright Company. 

Q. Who was Uren employed hy? A. The Mnrray 
357 Corporation. A. They stamp antomobile bodies. It 
is a stamping. 

Q. They use yonf clamps? A. Yes, they do. 

Q. Did they buy a lot of them in 1943 and 1944> do you 
remember? A. Yes, they did. 

Q. You sold a lot of Consolidated too, didn’t you? A. We 
did. 

Q. You sold a lot of your clamps to Douglas, didn’t you? 
A. We did. 


360 Q. You have testified that your competitors, as well 
as Knu-Vise and also Lapeer, all manufactured these 
quick action toggle clamps, is that right? A. That is right. 

Q. How long has the quick action toggle clamp been used 
in shops as you have described it is used? A. It is used in 
automobile shops for a number of years. 

Q. A number of years? Twenty years? Al. I can’t say; 
I don’t know how many years. 

Q. But it has been used for a number of years? A. That 
is right. 

Q. In other words, it is not a new idea, is it? A Not to 
the automobile companies. 


368 Q. Why was Cag Products formed, Mr. Herring¬ 
ton? A. Well, I will tell you, Mr. Hurlock, Mr. Vogel 
and Mr. Everett were engineers at the Engineering Service 
Company. Knu-Vlse went over to the Engineering Service 
Company and we wanted them to design, detail and process 
all of our clamps because we had inadequate drawings. 
The suppliers weren’t furnished with proper drawings for 
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the parts they were to make and as a result of that, we were 
getting bad parts and throngh onr own fault and inasmuch 
as not having proper prints in the hands of the suppliers, 
further, we wanted to get the templates out to the trade, so 
we went to the Engineering Service Company and asked 
them to design and process all of our clamps. Hurlock 
Vogel and Everett came to me one day and said they were 
going to leave Engineering Service and were going to start 
a company of their own. They didn’t have very much cash 
so I told them that we would help them along. I bought 
some stock. 

Q. How did you help them along! A. My wife bought 
some stock. The company was formed and we continued 
doing business with them because they were familiar— 

369 Q. You started doing business— A. In the en¬ 
gineering of the clamps. They carried on the pro¬ 
gram they had started in the Engineering Service Com¬ 
pany. 

Q. In other words, these men went out of the Engineering 
Service and went into the Cag Company! A. That is right. 

Q. You set up money in there, you and some of your 
friends! A. That is right. 


372 Q. You said you were general manager. Were you 
elected by the board of directors! A. No. 

Q. You were appointed by Mr. McKenna! A. That is 
right 

Q. Do you know who the directors were at the time you 
were—^in 1941, when your employment began with the com¬ 
pany! A. Yes, Mr. McKenna, Mr. Williams— 

Q. Do you know his first name! A. Ralph Williams; and 
I am not sure whether Mr. Portnoy had been appointed. 

Q. I think he testified yesterday he was appointed in May. 
A. In May, about the same time, yes. 

Q. Did you ever see the records of the meetings of the 
board of directors for the years prior—^for ’39 to ’41! A. 
Did I ever see them! 
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Q. Yes. A. No, I didn’t 

Q. Bo yon know whether or not there were ever any rec¬ 
ords kept of the board of directors’ meetings for that 
373 period? A. I couldn’t say. 


Q. Did yon ever know them, the board of directors, to 
have board of directors’ meetings in ’41, while yon were 
there? A. Not that I know of. I wasn’t present. 

Q. Yon never heard of one going on? A. That is right. 


Q. Yon are not a stockholder now? A. No. 

Q. Did yon ever hear of stockholders’ meetings 
374 being held in ’41 while yon were in the employment 
of the company? A. No. 


378 Q. Prior to this change that yon have alleged that 
the company made in tooling and designing of cer¬ 
tain clamps, generally speaking, who owned most of the 
dies? A. I would say the corporation. 

Q. Were any of them owned by anyone else? In other 
words, did any of your suppliers own the dies that yon 
bought the parts for? A. Well, I don’t know whether there 
may have been some of them made up parts and furnished 
the die. 

379 Q. Yon didn’t own the die? A. Yes. 

Q. In other words, then what yon were doing for 
the first time was getting the die? A. That is right. 

Q. It was a new die? A. That is right. 


386 Q. Is the petitioner corporation Elnn-Vise an ac¬ 
tive corporation today? A. Yes, yes, it is. 

Q. It is still a corporation? A. Yes. 

Q. Is it doing any work of any type? A. No. 

Q. Jnst a corporate shell? A. That is right. 

Q. Yon testified that yon were, I think, the president of 
the Lapeer Manufacturing Company, is that right? A. 
That is right 
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387 Q. Lapeer mannfactnres in substance the same 
type of product that Emu-Vise manufactured? A. 
In substance, yes. 

Q. These tools and dies that you purchased in 1943 and 
19M that you have testified about, are they still in exist¬ 
ence? A. Some of them are and some of them aren’t. 

Q. Where are those that are still in existence? A. They 
would still be at Cag and Huron Forge Company. 

Q. Are you using some of them today? A. I believe there 
are some of them being used, yes. 


389 Q. Do you know the amount of money you received 
in 1943 and 1944 from the sales of these V-G-10 and 

V-G-7? A. Do I know the amount of money? No. 

Q. Do you have any idea? A. No, I wouldn’t say that. 

Q. Were they a good item? A. A very good item. 

Q. So you probably sold a lot of them? A. We didn’t 
sell a lot of them because we weren’t getting delivery on 
them. 

Q. How much do they sell for as list price? A. 2.35 
and $2.00. 

Q. Do you have any idea whether you sold 1,000, 2,000 
or 3,000? A. No, I wouldn’t say I know. We could have 
sold a lot. 

Q. You couldn’t get them from Peterson? A. That is 
right. As a matter of fact, we had to buy some from the 
Products Company. 

Q. You mean Elnu-Vise Products? A. Yes. 

390 Q. Where did they get them from? A. Bought 
them from Peterson, the distributor in California. 

Q. They came in your books as a purchase and was shown 
as a sale? A. The same as if we received it from Peterson, 
bought it. 

Q. Bought it from Peterson? A. Yes. 

Q. Now, in this royalty situation, would the sales 
to the Products Company—am using that term as 
you used it—I mean, Knu-Vise Products of California— 



208 


woTild they appear in yonr balance sheet as sales, like any 
other sales? I beg yonr pardon. —^Wonld the sales that 
yon made in 1943 and 1944 to Knn-Vise Prodncts Company 
of California be inclnded in yonr profit and loss statement 
or in yonr books as part of the sales reported there? In 
other words, are those sales different from any other sales? 
A. No, we treated them as the same. 

Q. Yon took a royalty on those sales of five per cent, 
like yon do any other sale yon made? A. I believe Mr. 
Portnoy set it np. 

Q. Yon know there was a royalty taken? A. Yes. 

Q. In other words, yon took a royalty on the sales 
391 to Bmn-Vise Prodncts of California? A. Yes. 

• ••••••••• 

394 Q. In the stipnlation, Mr. Herrington, in para¬ 
graphs 5 and 6, snb-paragraphs B, in each place 
there is a fignre given. Yon might want to look at it. It 
indicates certain sales to Knn-Yise Prodncts of California. 
It indicates certain sales to Knn-Vise Prodncts of Califor¬ 
nia. In making those sales to the Emn-Vise Prodncts Com¬ 
pany, did yon sell to them jnst the same as any other Job¬ 
ber? A. We did. 


395 Q. Were the toggle clamps that yon mannfactnred 
in 1943 and 1944 tie same basic type of toggle clamps 

that yon mannfactnred in 1939, 1941 and 1942? A. They 
were basically the same. 

Q. At the time of Mr. McKenna’s disappearance in Octo¬ 
ber of 1941, do yon know how mnch stock he held in 

396 the corporation? A. I believe he held all bnt 30 
shares. 

Q. Do yon know whether his holdings changed at any time 
dnring the year 1941 ? A. Yes, I think he pnrchased a mun- 
ber of shares from his former wife. 

• ••••••••• 
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397 Mr. Curley: What did Mr. Batter just hand me, 
what stock certificate! 

The Witness: From Maxine McKenna. 

By Mr. Curley: 

Q. In how many shares! A. 1,000. 

Q. And the date appears—allegedly appears on the back, 
what date! A. June 2, 1941. 


398 Redirect Examination 
By Mr. Batter: 


400 Mr. Batter: Your Honor, you will recall that at 
the inception of this case, when the stipulation was 
introduced, I objected to particular paragraphs of it as 
being outside of the scope of the pleadings. Counsel, in an¬ 
swering the argument, took the position that he was going 
to ask the Court leave to amend his petition to conform to 
the proofs and for such affirmative relief as the evidence 
might disclose; that in filing its answer it was confined to 
the representations that we had made before the Price Ad¬ 
justment Board; that had the Price Adjustment Board 
known the matter he proposed to disclose in the bill, such 
items would have been disallowed as a cost. 


401 Counsel himself now introduced evidence to indicate 
clearly and definitely that all of the matters that 
form the subject of the paragraphs I objected to in the stip¬ 
ulation were presented to the Price Adjustment Board, so 
that nothing has happened since the filing of an answer 
that comes as a surprise to counsel or that he couldn’t 
amend in his petition, assuming that he wanted to amend. 
It was there at the very beginning and has always been 
there, a complete and full disclosure of this thing all the 
way through. 
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402 The Court; It is a question of where the burden is 
here as to the question of whether or not in order to 

admit certain evidence the pleading must be amended. That 
is the question we had. 

Mr. Batter: I am not asking to amend my pleading. 

The Court: I am talking about the amendment to the 
answer. I say there has been no proposal to amend the 
answer to date. I am not ruling on any question whether 
he is entitled to amend it or not, and I can’t know just what 
his proposal is, if any, unless he submits an offer to amend. 
I will say this; That so far as the introduction of evidence 
is concerned, to establish a relative fact or to establish facts 
not covered by the issues as framed in the pleadings, if 
evidence outside of those issues is offered and objection is 
made, and an offer to amend the pleading at the conclusion 
of the testimony were made, based upon the evidence and 
was objected to, it would not be permitted. 

Mr. Batter: I think we are on that bridge right now. 

The Court: I don’t so consider it. I haven’t seen it yet. 

Mr. Batter: Am I to understand that you do not con¬ 
sider the particular paragraphs of the stipulation in 

403 evidence? I understood that was the very intention 
of placing that stipulation in evidence. The para¬ 
graphs I objected to have definitely not appeared in the, 
pleadings. 

Mr. Curley: The issue is in the pleadings, your Honor, 
right in the pleadings; in both cases the petitioner sets 
forth his sales costs and profits subject to renegotiations. 
That puts in issue of whether they had an amount of sales, 
the amount of cost, and the amount of profit that is at issue 
in this case. 

The Court: I think that is true. I think the burden is on 
the petitioner to establish the facts that have been alleged 
and denied. Now, you don’t particularly list in the answer 
what costs may or may not be included or may not have 
been included in the petition as presented. It doesn’t have 
to specnfy. It is the burden upon the petitioner to show the 
sales, the amount that is renegotiable and the costs and aU 
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of the elements that go into the makeup of the proposition, 
whether or not according to the petition there is or is not 
excessive profits. 

Mr. Batter: If your Honor please, indulge me for a 
moment. We do have that in the stipulation in paragraphs 
1 and 3. We have all of that in paragraphs 1 and 3. It is 
to paragraphs 2 and 4 which is distinguished and differs 
from 1 and 3 that my objections have been directed. 

The Court; Just what evidence do you have in 
404 mind that has been offered here that is outside the 
issues! 

Mr. Batter: The contents of paragraph 2 and 4 of the 
stipulation which varies the profit and loss, per the books 
in a number of particulars, without any that the particulars 
in which it was varied are pleaded. 

The Court: It is your contention, I take it, that the re¬ 
spondent has to show in his answer by way of aflteiative 
answer— 

Mr. Batter: Exactly. 

The Court: I am holding against you on that. 

409 Q. Do you still own the Cag Products stock or does 
your wife own the Cag Products stock that you ac¬ 
quired back in 1943? A. She does not. 

Q. Do you own any? A. I do not. 

Q. What happened to it? A. It was sold back to Cag 
Products in 1945. 

Q. Did you make a profit on the sale of it? A. No, it 
was sold back at 50 cents on the dollar. 

Q. During the period of your ownership, or your wife’s 
ownership, did you receive any dividends on that stock? 
A. We did not. 

410 Q. Have you drawn any salary at any time from 
Cag Products Company? A. I never have. 

Q. Did you receive any director’s fees? A. I did not. 


421 Q. Mr. Herrington, were you asked to produce the 
license agreement between the trustees and the 
Lapeer Manufacturing Company? A. I was. 




Q. Is that the document? A. It is. 

Mr. Batter: I ask that this be marked as Petitioner’s 
Exhibit Number 25 for identification. 

The Court: It will be marked Petitioner’s Exhibit Num¬ 
ber 25 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 25 for identification.) 

Mr. Batter: Mr. Curley, I hand you Petitioner’s 
422 Exhibit Number 25 for identification. 

By Mr. Batter: 

Q. Mr. Herrington, were you asked to produce a record 
of payment by the Lapeer Manufacturing Company of 
royalties to the trustees of the estate of Frank L. McKenna? 
A. I was. 

Q. I hand you 14 checks and ask you whether those checks 
reflect such payment? A. They do. 

Q. These checks begin with December, 1947 and run 
through January 25, 1949. Can you tell me, is your staff 
endeavoring to find the balance of the checks? A. They 
are. 

Mr. Batter: Could we have this group marked as one, 
for identification? 

The Court: They will be marked as one exhibit for iden¬ 
tification, number 26. 

(The checks above referred to were marked for identifica¬ 
tion as Petitioner’s Exhibit No. 26.) 


423 Becross Examination 
By Mr. Curley: 

• ••••••••• 

425 Q. I show you what has been marked as Petition¬ 
er’s Exhibit 25 for identification. Is there anything 
in this licensing agreement which is specifically exempted. 
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as far as royalty payments are concerned? A. Yes, vise 
wrenches. 

Q. In this same agreement—and I refer yon to paragraph 
3, on the second page of it—^the royalty is to be paid on 
what type of devices? A. Do yon want me to read that? 

Q. No. Al. Well, it is to be paid on all toggle clamps, 
styles and types, toggle action clamping devices, sizes and 
styles mannfactnred and sold by Knn-Vise, Inc. 

Q. I hand yon Petitioner’s Exhibit Nnmbers 16 and 17, 
which are the company catalognes, with which yon 
427 are very familiar I presnme? A. Yes. 

Q. Are all, with the exception of the models which 
we have referred to as vise-grip wrenches, are all the rest 
of the items toggle action clamps? A. No, there are some 
cam action clamps. 

Q. What is the difference between a cam action clamp 
and toggle action clamp? A. The cam action clamp works 
in a cam arc. There is a rocker arm and the rocker arm 
goes along the arc there to any point on the rocker arm and 
the clamp is locked. 

Q. Yon are showing me and pointed to model nnmher 
KK-110? A. Yes. 

Q. Are the KK series the only cam action series yon have 
in there? A. Yes. 

Q. The rest of them are all toggle action? A. That is 
right. 

Q. Can yon give me a rongh statement of what percent¬ 
age of yonr sales were the KK series, to the best of yonr 
memory, dnring the years ’43 and ’44? A. I don’t think I 
can do that. 

Q. Let’s say this: Yon did tell me the other day that— 
yon listed for me certain series or certain types of 
* 428 clamp, K-P-80, K-L-431, K-L-436, 440, 450 and the 

K-V-190 series and yon said they were yonr best 
sellers? A. Yes. 

Q. They constitnted a very large percentage of yonr 
sales? A. That is right. 
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Q. Is it fair to make an assumption that the cam or KK 
series cam action clamps constituted a very small percent¬ 
age of your sales? A. It certainly wasn^t one of the large 
sellers. 

Q. It was one of the ones you didn’t sell a large quantity 
of? A. That is true. 


430 Q. Did Knu-Vise ever pay any royalties to the 
Detroit Stamping Company under the license agree¬ 
ment in evidence here? A. I believe they paid some. 

Q. When? A. I can’t recall 

431 Q. In ’43 or ’44? A. No, no, I believe prior to 
that 

Q. Prior to Mr. McKenna’s death? A. I believe so. 

Q. Now, you testified that you don’t really understand 
that patent agreement and that you have taken advice on 
it, is that right? A. I said that anything having to do with 
what is covered by patents, I have always gone to Mr. 
Scofield for his advice. 

Q. You have read the licensing agreement, have you not, 
or the patent agreement—You have read the patent? A. 
Yes, I have. 

Q. Why did you make the royalty payments then? A. 
Which royalty payment? 

Q. Which you made in ’43 and ’44. You do not know 
whether they were covered under the articles you made or 
not? A. Well, as I said, previously it was pointed out— 
we had consultations with Mr. Scofield and Mr. Portnoy 
and it was decided those royalties payment were proper. 

Q. Who decided that, Mr. Scofield? A. The three of us. 
Q. You have told me you didn’t know whether it was 
proper or not. A. In the meeting it was decided that the 
royalty payment was a proper item. 

432 Q. Is Mr. Portnoy a CPA? A. That is right. 

Q. You really then took your instructions from Mr. 
Scofield, did you not? A. And Mr. Portnoy, who was an 
officer of the company. 
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Q. Yon were president, were yon nott A. That is right. 

Q. Didn’t yon know that the president of a corporation 
has fidnciary relationship as far as all payments of that 
type, all payments and operation of the corporation to the 
stoc^olders? A. Well, these royalties were paid. 

Q. Answer my qnestion. A. Yes. 

Q. Yon do know that, don’t yont A, Yes. 

Q. How do yon acconnt for the fact that yon paid ont 
corporate fnnds, merely becanse yon were advised to do sot 
A. These fnnds had been paid ont prior to my becoming 
president and I contmned them. They were apparently 
proper. 

Q. Yon jnst carried on jnst— Au Jnst as it was before, 
that is right. 

Q. Yon did not make any decisions on it t A. No. 

Q. Yon jnst fnnctioned along as to what people 
433 told yon, as far as the royalty payments were con¬ 
cerned! A. That is right. 

Q. Beferring to the docnment marked for identification 
as Petitioner’s Exhibit Nnmber 25, that is the signed agree¬ 
ment between the Lapeer Mannfactnring Company and the 
petitioner here, is that right! A. That is right. 

Q. Who signed that for the Lapeer Mannfactnring Com¬ 
pany! A. I signed it 

. Q. As president of the company! A. That is ri^t 

Q. So, in effect then, Lapeer at least sJl the assets and 
everything else, lease it from the Bmn-Vise Company! A. 
That is right 

Q. Is Mr. Scofield a stockholder of the Lapeer Mannfac¬ 
tnring Company! A. He is. 

Q. Was he a stockholder of Kiin-Vise! A. He was not 

Q. What percentage of stock do yon own in the Lapeer 
Mannfactnring Company! A. Fifty i)er cent 

Q. Does Mr. Scofield own what per cent! A. Fifty per 
cent 

• ••••••••• 
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442 Mr. Batter: I offer in evidence as Petitioner’s Ex¬ 
hibit Nnmber 25, the document now marked Petition¬ 
er’s Exhibit Nnmber 25 for identification. 

The Court: It is admitted as Petitioner’s Exhibit Num¬ 
ber 25. 

(The document heretofore marked Petitioner’s Exhibit 
No. 25 was received in evidence.) 

Mr. Batter: I offer in evidence as Petitioner’s Exhibit 
Number 26, the document now marked Petitioner’s Exhibit 
Number 26 for identification, comprising 14 checks. 

The Court: They are admitted in evidence as Petition¬ 
er’s Exhibit Number 26. 

(The documents heretofore marked Petitioner’s Exhibit 
No. 26 were received in evidence.) 

Bedirect Examination 
By Mr. Batter: 

443 Q. Mr. Herrington, referring to Petitioner’s Ex¬ 
hibit Number 25, if I understood your examination 

correctly, you said this was an agreement between Lapeer 
Manufacturing Company and the Petitioner, Knu-Vise, Inc. 
I ask you to look at the document^ and see whetiier or not^ 
you wish to correct that testimony. A. Yes, it was between 
Bruce Mason, Trustee of the estate of Frank L. McKenna 
and the Lapeer Manufacturing Company. 

Mr. Batter: That is alL 


John D. Scofield called as a witness for and on behalf of 
the Petitioner, having been first duly sworn, was examined 
and testified as follows: 

• ••••••••• 
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319 Direct Examination 
By Mr. Batter; 

Q. What is your business? A. I am a lawyer. 

# 0 0 41 41 41 41 

Q. In your practice of the law, do you direct your atten¬ 
tion to any particular field? A. Primarily patent matters, 
yes, sir. 

Q. Are you a member of a law firm? A. Yes, sir. 

Q. Will you state the name of the firm? AV Harness, 
Dickey and Pierce. 

Q. They are located where? A. General Motors Build¬ 
ing, Detroit. 

Q. Did you know Frank McKenna? A. Yes, I did. 

Q. How far back does your knowledge of Frank 
445 McKenna go? A. I met him first approximately in 
October, 1935. 

Q. Did he consult you on some of his affairs? 


A. Well, sir, he was—^he would from time to time discuss 
patent matters with me, primarily to the question of the 
patent that was assigned to the Detroit Stamping Com¬ 
pany that he had taken out while he was employed at the 
Detroit Stamping Company, what effect his patent might 
have on his going into business for himself. He brought 
me a number of designs of clamps from time to time to 
ascertain whether they were covered by this patent that 
he had assigned to the Detroit Stamping Company. Also, 
in addition to that, our firm filed several patent applica¬ 
tions for him. 

Mr. Curley; I move to strike that. That is talking about 
the firm. We are testifying now as to what Mr. McKenna 
said, what he discussed with Mr. Scofield. 

The Court; The objection is overruled. 

The Witness: One of those applications issued into a 
patent which is an exhibit in this case. 
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446 By Mr. Batter: 

Q. Did Mr. McKenna consult with you with respect to a 
line of improvements he created? A. Yes, he was con¬ 
stantly bringing me designs of clamps. I couldn’t recall 
just how many occasions he brought these designs and 
showed them to me. He was a personal friend of mine and 
this was not—a lot of conversations he had with me about 
his business were not strictly in a professional capacity. 

Q. Did he consult you as to whether or not these partic¬ 
ular improvements were within the scope of the Detroit 
Stamping Company patent or whether they were beyond it? 
A. Yes, sir. 

Q. Did you advise him on it? A. Yes, sir. 

Q. Did there come a point when Mr. McKenna developed 
a line of products that did or did not come within the scope 
of the Detroit Stamping Company patent? A. You say, 
did there come a time? That is, it didn’t all happen at 
once. He brought me some designs in due course that I 
advised him were outside the scope of the Detroit Stamping 
Company patent. 

Q. Did McKenna consult with you with respect to the 
organization of the Petitioner, Elnu-Vise, Inc.? A. No 
sir, I don’t think he did. I think he told me 

447 he was going to form a corporation. 

Q. Did you have any occasion to have any contact 
with that corporation after its formation? A. After Oc¬ 
tober, 1941, yes, sir. 

Q. Did you have any occasion to represent Mr. McKenna 
before October, 1941, with respect to the stock of the Peti¬ 
tioner, Knu-Yise, Inc.? A. Yes, sir, he asked me to nego¬ 
tiate with an attorney here in town with respect to the pur¬ 
chase of some stock in the corporation that was owned by 
his former wife. 

Q. Did you make that negotiation? A. Yes, sir, I did. 

Q. Did Mr. McKenna ever consult with you with respect 
to a licensing agreement that he was making between him¬ 
self and the Petitioner? A. He told me— 
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Mr. Curley: I object to what Mr. McKenna told Mr. 
Scofield. 

The Court: The objection is overruled. 

Mr. Curley: It is hearsay. 

The Court: The objection is overruled. 

The 'Witness: He told me that he had made an arrange¬ 
ment with Mr. Portnoy, whereby his company, Knu-'^ise, 
Inc. was to be licensed, and under this license to manufac¬ 
ture these designs and improvements that he had 

448 devised. He asked me immediately prior to his trip, 
sometime in the summer of 1941, he asked me to pre¬ 
pare an agreement covering this subject matter and I told 
him I would be glad to do it when he furnished me with all 
the details. 

Q. Did you ever draw such an agreement? A. No, sir, I 
did not. 

Q. Why not? A. Well, McKenna never came to me and 
went into detail on the matter prior to his disappearance. 

Q. Did the McKenna situation change any in October 
of 1941? A. I was advised that Mr. McKenna had dis¬ 
appeared. 

Q. How did that affect your activity with the Petitioner? 
Au Well, I became quite active in the affairs of the com¬ 
pany from that time on. 

Q. Did you consult with and advise the ofScers or direc¬ 
tors of the corporation? A. Yes, sir, I did. 

Q. Did you have meetings and conferences with some of 
the representatives of the estate of Frank L. McKenna, a 
missing person? A, Yes, I did. 

• ••••••••• 

449 Q. At any time after October, 1941 did the ques¬ 
tion of this license fee and its propriety come to your 

attention? A. Yes, sir. 

Q. By whom? A, By Mr. Portnoy and also by the trus¬ 
tee in California. 
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The Witness: I had a number of conferences with Mr. 
Portnoy regarding the propriety of this royalty, partic¬ 
ularly in view of the fact that there was no written agree¬ 
ment in support of the transaction. Mr. Portnoy knew 
there was no written agreement covering the matter and 
we had a number of conferences and discussions about how 
the matter should be handled, what should be done about it. 
I also went into great detail on the subject with Mr. Hossom, 
who was then the trustee of the estate in California. 

Q. What was your advice? A. My advise was that un¬ 
der the circumstances, as I understood them, the cor- 
450 poration had no alternative but to continue to accrue 
or pay these royalties. 


451 Q. Mr. Scofield, did you become a stockholder of 
Cag Products Company at any time? A. Yes, I did. 

Q. Will you state when? A. I wouldn’t know the date. 
It was the time Cag Products was organized. 

Q. Will you state the occasion for it? A. Mr. Herrington 
introduced to me Mr. Vogel and some of the people 

452 that were identified with Cag Products and explained 
to me that they needed financial help in getting their 

business started and that the company was one that he felt 
was going to be of considerable help to Blnu-Vise and I 
gave him a check. 

Q. Are you still a stockholder of Cag Products? A. No, 
sir. 

Q. Did you get your investment back? A. No, sir. 

Q. Did you take a loss on it? A. Yes, sir. 

Q. Do you recall how much? A. No, but I didn’t put 
very much money in it, I forget how much,, but I think I 
sold it for approximat^y, sold the stock for approximately 
half of what I paid for it. 

Q. Did you ever draw any salary out of Cag Products? 
A. No, sir. 

Q. Any dividends? A. No, sir. 

Q. Any director’s fees? A. No, sir. 
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Q. Were yoa a directort A- No, sir. | 

Q. Mr. Scot&eld, are yon a stockholder in the Lapeer 
MannfaetnringProdnetst A. Lapeer Mannfactnring Com- 
panyt 

453 Q. Yes. A. Yes, sir. j 

Q. Are yon an officer of the corpoxationt A. Ye^ 
sir. i 

Q. Are yon a director? A. Yes, sir.. 

Q. Were yon an officer and director at the time that Pe- i 
titioner’s Exhibit Nnmber 25 was execnted, that is, the 31st 
day of Jnly, 1947 f A. Yes, sir. 1 

Q. Bid yon recommend the execution of this agreement? ! 

A. Y^ sir. I 

Q. I notice here that yon are secretaryt A. That is | 

ri^t. j 

i 

^ i 

455 Cross Examination I 

f 

By Mr. Cnrleyr | 

1 

Q. Mr. Scofield, did yon consider Mr. McKenna a good j 
business man? A. That is a rather ffifficnlt question to I 
answer, as stated. Potentially he may have had some qnali- j 

fications to make him a good business man. I think that 
’* he was about 32 years old when he disappeared. 

. • j. 

I. 

•1 

456 The Witness: Why, in explaining my answer I : 
would say that in certain respects Mr. McKenna had 

certain qualificatiims that lead me to bdieve he might make 
a good business man. He was industrious and hard woA- \ 
ing and very ambitious. He handled a number of his af¬ 
fairs in a rather sl^^hod fa^on and whether he was going 
to get over those things and ultimately turn out to be a 
good business man, it is difficult to predict. I 

i 

By Mr. Curfeyr 

Q. In other words,‘what I judge from your statement is i 
that he might have been a good mechanic or medianical 

I 

I 
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man, a good man involving tools and designs; as far as the 
operation of business is concerned, he did not know how 
to manage something, is that correct? A, He had very 
little experience and he did nothing in the conduct of his 
business that would indicate that he was a superlative man¬ 
ager, to say the least. 

Q. Are you a partner of the firm of Harness, Dickey and 
Pierce? A. Yes, sir, I am. 

Q. You said that you,—^Mr. McKenna came to you on 
various occasions and showed you what he thought were 
improvements on various patents that he might have made 
for the Detroit Stamping Company. Do you have any evi¬ 
dence of any of these improvements or anything? 
457 A. No, sir, I don’t. 

Q. They were merely in his mind at this time? A. 

No, no. 

Q. On a sketch? A. No sketches and engineering draw¬ 
ings or samples and that sort of thing. 

Q. He only had it—^you only secured one patent for him, 
did you not? A. That is right. 

Q. After he left the Detroit Stamping Company, do you 
or do you not know whether he secured more than one 
patent? A. Yes, he did. He secured a second patent I 
in our office handled the procuring of that second patent 
before the Patent Office. 

Q. When was that secured? A. I think it issued in 1941, 

: as the patent in evidence here, the one I am referring to. 

Q. I put that as an exception to my question. A. I beg 
your pardon. That is the only issued patent that I have 
any knowledge of. 

Q. To your knowledge, that is the only one he secured 
after he left the Detroit Stamping Company? A. Yes, sir, 
of my knowledge. 

Q. You testified about Mr. McKenna’s former wife. 
459 Do you know what her first name was? A. Maxine. 
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Mr. Batter: I offer in evidence as Petitioner’s Exhibit 
Number 28, the stock certificate book of the Petitioner. 

Mr. Curley: Mr. Batter, I do not think this has anything 
to do with the stock certificate book. (Indicating) I have 
no objection. 

The Court: It will be admitted as Petitioner’s 
458 Exhibit Number 28. 

(The document above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 28.) 


460 Mr. Batter: The Petitioner rests. 


262 Charles Fenwick called as a witness for and on 
behalf of the respondents, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Curley: 

Q. What is your occupation! A. I am a lawyer 
263 specializing in patents and trade marks and unfair 
competition. 


Q. What was your occupation in 1943 and 1944T A. In 
March of 1943 I was commissioned a Major in the Judge 
Advocate Department of the United States Army and 
selected particularly for service with the Royalty Adjust¬ 
ment Board, Army Air Forces. 


264 Q. What were your duties with the Royalty Ad¬ 
justment Board during 1943 and 1944, as long as you 
were with them? A. April 15,1943,1 was appointed a mem¬ 
ber of the Royalty Adjustment Board, Army Air Forces, 
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no objection. 

The Court: It will be admitted as Petitioner’s 
458 Exhibit Number 28. 

(The document above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 28.) 


460 Mr. Batter: The Petitioner rests. 
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competition. 


Q. What was your occupation in 1943 and 1944T A. In 
March of 1943 I was commissioned a Major in the Judge 
Advocate Department of the United States Army and 
selected particularly for service with the Eoyalty Adjust¬ 
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justment Board during 1943 and 1944, as long as you 
were with them? A. April 15,1943,1 was appointed a mem¬ 
ber of the Eoyalty Adjustment l^ard. Army Air Forces, 







224 


and I was also chief of the Royalty Adjustment section 
Material Command Wri^t Field. I continued a member 
of that board until approximately June, 1945. 

Q. What was the function of that board of which you 
were a member. A. The Royalty Adjustment Board was 
invested with the authority of the administration of public 
law 768, that had to do with the adjustment of royalties, 
depending upon license agreements and relating either to 
patented or unpatented articles. The purpose of this act 
was to determine what was fair and reasonable patent 
royalties charged either directly or indirectly to the United 
States Government in view of war time production. The 
philosophy underlying this act was very similar to that of 
renegotiation act and price adjustments in liiat due to the 
tremendous dislocation, the tremendous increase in produc¬ 
tion due to the war, it was felt that no one should unduly 
profit by virtue of war time procurement. We foxmd 
265 that there were a number of articles being manu¬ 
factured for the government or purchased by the 
government and that there was a royalty being paid in con¬ 
nection with such production. With the advent of the war, 
that procurement went far beyond the normal expectancy 
and this act was supposed to determine what was a fair 
and reasonable royalty in view of war time production. 
The board at Wright Field, which was for the Air Force 
Royalty Adjustment Board, first had to consider all of the 
contracts which reflected royalties. Thousands of such 
license agreements were considered and it gave me an un¬ 
usual experience far beyond normal experience of an attor¬ 
ney, in having to consider so many of these license agree¬ 
ments. The policy was to consider the royalties being 
charged, call the licensor or licensee in for a conference, 
and many times the matter was adjusted voluntarily on the 
part of tile licensor and the licensee. We found that there 
were many factors that had to be taken into consideration. 
Where the license agreement had been executed and been 
in existence prior to the advent of the war and such license 
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had a i)eace time history, that was taken into consideration 
in determining what was a fair and reasonable royalty, lii 
other words, the normal expectancy was projected for¬ 
ward. We had situations where it was a procurement only 
brought about by the war and had no future beyond the 
war. We had to give those factors consideration. Where 
the license agreement had been entered into between 

266 the patentee and the corporation on an arms length 
basis—^in other words, where there was no connec¬ 
tion between the patentee and the corporation, there was 
a presumption that the royalty rate was a fair and reason¬ 
able one in view of conditions existing in that industry. 
That does not necessarily mean that that royalty would con¬ 
tinue because we had to take into consideration the extent 
of the money that represented the procurement. We found 
another class of cases which existed where the patentee, 
for some reason known only to themselves, had formed a 
corporation, either wholly owned or substantially owned 
and in some cases they had granted licenses to the corpora^ 
tion. In other cases there was no license and still again 
there had been an assignment. When we had that group of 
manufacturers, there was no presumption of arms length 
dealing but to the contrary we, the Royalty Adjustment 
Board, considered that that was a heavy burden on the part 
of the patentee and the corporation to sustain their x> 08 ition 
that there was a license agreement and that the royalty 
was a fair and reasonable royalty. That, of course, was 
obvious because normally the patentee cannot license him¬ 
self. When he sets up a corporation which is wholly owned 
or substantially wholly owned, there is no presumption that 
what is done has been at arms length and ^erefore there is 
a much heavier burden on the patentee and on the corpora¬ 
tion to show that what they have done is the proper royalty 

and proper arrangements. 

267 Now, when you have an arms length dealing, such 
as third parties involved, the presumption is that 

each jMirty is going to look after his own interest but you 
do not have that present in such a situation where the cor- 
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poration, wMch is exploiting the patent, is snbstantially 
wholly owned by the patentee at that time. In those cases, 
it was the policy of the Royalty Adjustment Board to re¬ 
quire a close scrutiny and for the parties alleging that there 
was a royalty being charged and that there existed a license 
agreement to prove beyond a reasonable doubt that those 
conditions existed; otherwise, they would not allow the 
royalty. It was estimated that—^it was estimated by the 
Secretary of the War and the Secretary of the Navy that 
the Royalty Adjustment Board of the two services saved 
this country something like $128,000,000 through adjusting 
royalties. I would like to say that in the major part of the 
cases, industry voluntarily made the adjustment. 

I feel, in view of this experience, that I am in a position 
to express a legal opinion in connection with royalties and 
royalty adjustments. 

Q. Mr. Fenwick, I am going to ask you a question in which 
I want you to make certain assumptions. These assump¬ 
tions, for the purpose of the question, are to be taken as 
facts, and the answer to the question will be your opinion. 

During June of 1939, a corporation was organized by 
268 an individual whom we will identify as Smith. It 
was for all practical purposes a one man corporation 
in that Smith, either in his own name, or in the name of his 
wife, owned more than 4800 shares of the corporate stock. 
The authorized and outstanding stock of the corporation 
was 5,000 shares. 

Now, some time prior to 1941, Smith operated a sole 
proprietorship or partnership in which, by virtue of certain 
manufacturing operations which were performed during the 
early part of 1941, Smith merged his manufacturing unit 
with the corporation which prior to that time had been a 
sales unit From 1941, after the merger, through at least 
the year 1944, the corporation was engaged in the manu¬ 
facture, assembly and distribution and sales of toggle 
clamps and pliers. Prior to the outbreak of the war in 
1939, this type of tool was used largely in the automotive 
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industry. During the war, the aviation industry used con¬ 
siderable quantities of this type of tool and it was found 
that by its use, time and labor were saved. During 1943 
and 1944, there were other manufacturers or assemblers of 
toggle clamps. This corporation did not have any material 
competitive advantage over the other manufacturers be¬ 
cause of any patents held by it or used by it. The by-laws 
of the corporation provided as follows: ‘‘The Board of 
Directors may choose a managing ofl&cer and it shall be his 
duty to exercise general supervision and direction over all 
of the affairs of the corporation; to look after and 
269 superintend its operations; engage legal and patent 
counsel to determine the form of license agreements 
to be issued by the corporation and to set the fees to be 
charged thereupon and to apply all assistants and other 
labor therefor, contract for compensation and discharge 
any persons so employed, provided, however, that the con¬ 
sent and approval of the Board of Directors shall be ob¬ 
tained before the corporation may become a party to any 
licenses or contracts unusual in nature and which mate¬ 
rially differ from the type of license or contracts usually 
employed by the company.” 

During April, 1941, there was an alleged oral conversa¬ 
tion between Smith and an individual whom we will iden¬ 
tify as Jones. Jones, at that time, was a certified public 
accountant employed by the corporation to audit the affairs 
of the corporation. During his examination of the corpora¬ 
tion hooks Jones found that the accounts of the corpora¬ 
tion and of the proprietorship operated by Smith were con¬ 
fused and incomplete. Jones suggested to Smith, in view 
of the community of interest between the parties, it might 
he well to merge the activities of the corporation and the 
sole proprietorship. Smith’s first reaction was unfavorable 
to such proposal in that he considered his personal patents 
of value. Jones advised Smith that his interests could he 
protected by —I beg your pardon—^by providing a license 
agreement to the corporation in return for a royalty of five 
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270 per cent on sales. Dnring this period, the managing 
officer of the corporation was Smith. There is no 

written evidence that the Board of Directors of the corpo¬ 
ration ever approved such conversation or agreement. 

During the years 1941-1944, inclusive, the company did 
accrue on its books and records various sums designated as 
‘‘royalty”. These sums were paid in 1944 to the estate of 
Smith who is now a missing person. 

At the time the royalty was paid to Smith’s estate, the - 
company borrowed back the same sum of money which had 
been paid to the estate as a royalty. This transaction of 
borrowing back was made on unsecured promissory notes. 

Based on the facts we have assumed on this question and 
your knowledge of royalties and patents and your experi¬ 
ence as a member of the patents bar and your experience 
as a member of the Royalty Adjustment Board during the 
years 1943-45, do you have an opinion as to whether such 
an arrangement would constitute a binding obligation which 
will require the payment of royalties by the corporation. 
A. I do. 

Q. Will you please state that opinion? 

Mr. Batter: Just a minute. This a little awkward, your 
Honor, coming as it does, I think that my objection should 
be of, necessity of broad scope and the facts of the 
question are developed later. I would state that 

271 otherwise, if the facts are not developed, the answer 
be stricken upon the failure of the substance of the 

hypothetical question as part of evidence. I expect that 
there will be no ruling at this time but I make the objec¬ 
tion with the necessary reservation. 

The Court: Certain facts are assumed in this question 
which do not yet appear in evidence due to the fact of the 
critical situation in which this witness finds himself in 
appearing here at a later date. The Court will reserve a 
ruling. That is, the Court vtill permit an answer but it will 
reserve the authority and privilege of reversing that ruling 
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if it so sees fit and if the facts necessary for it or the evi¬ 
dence necessary for the assumed facts in the question are 
not later pnt in the record- You may answer it. 

Mr. Curley: Answer the question. 

The Witness: Answering your hypothetical question 
based on the facts as you have stated them, if I was sitting 
as a member of the Royalty Adjustment Board, I would im¬ 
mediately raise the point that there was no arms length 
dealings present. As you have stated the facts, substan¬ 
tially, all of the stock, at least the controlling interest, is 
owned by Smith and that would destroy any presumption 
in determining whether or not there was a license agree¬ 
ment and whether or not the royalty was fair and reason¬ 
able. In other words, there would be required of the 
272 corporation setting up the alleged license agreement 
and the royalty a heavy burden of proving beyond 
reasonable doubt that it existed. The same presumption 
that might follow from an arms length dealing between 
third parties and an established corporation would not be 
present 

We find, according to the facts that you have stated, that 
fiom 1939 to 1941, apparently there was no claim paid for 
a license i^eement There was, of course, a course of 
action under which an apparently—^under which apparently 
the patentee was content to receive his compensation by 
virtue of the exploitation of the patents through his wholly 
owned or substantially wholly owned company. 

In 1941 there was placed on the books the notation of 
**royalties^’. Royalties must, if they are to be considered 
royalties—^must grow out of a license agreement. The li¬ 
onise agreement must be proved. The mere fact that there 
are notations on the books and moneys are set aside ear¬ 
marked royalties” do not necessarily mean that there are 
royalties in the true sense of the word and grow out of a 
license agreement. The license agreement must be proved. 
In these circumstances, such as you have mentioned, where 
there is no arms length dealing, there is a strong burden 
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on the parties alleging to prove their case. Now, the fact 
that there was a conversation between the auditor and 
Smith, that some sort of arrangement may have been 

273 made between them, still would not be controlling 
because it must be ratified under the by-laws and 

there must be some evidence that the license agreement 
itself was put into operation. The notation of ** royalties*’ 
might mean nothing more than gratuities. It might mean 
nothing more than bonuses. The term royalties” is loosely 
used, and it would have been my position, as a member of 
the Royalty Adjustment Board, to have held that the license 
agreement has not been established and that royalties were 
not due and therefore royalties would have been disallowed. 

Based upon my experience, I would be forced to come to 
substantially the same conclusions. This policy of requir¬ 
ing that where there is no arm length dealing that the acts 
of the parties must be closely scrutinized and must be 
proved beyond a reasonable doubt is an equivalent to the 
well recognized doctrine that directors and controlling 
stockholders or groups of stockholders are fiduciaries whose 
dealings with the corporation are subject to vigorous 
scrutiny. Any absence of arms length dealings places the 
burden on the directors or stockholders and such a contract 
would be scrutinized with much greater care than if made 
with a third party. 

In view of the fact that there apparently was no arms 
length dealing under the state of facts which you have sub¬ 
mitted, the fact that there has been no license agreement 
produced, that there is nothing in the minutes that 

274 indicate it other than the notation on the books of 
royalties that such a license agreement existed and 

the failure to approve or ratify such action on the part of 
the directors, would, in my opinion, with nothing more, fail 
to constitute the establishment of a license agreement and 
the proper payment of royalties. 
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Mr. Curley: You may cross-examine. 

The Court: What was the question asked at the end 
of that, after he asked if he had an opinion? What was the 
next question? (The question was read by the reporter.) 
Mr. Batter: I have no cross examination. 


Alfred D. Fortier called as a witness for and on behalf 
of the Respondent, having been first duly sworn, was ex¬ 
amined and testified as follows: 


461 Q. What is your occupation? A. Sales manager 
for Huron Forge and Machine Company. 
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' Q. What is the Huron Forge and Machine Companyt 
What do they do? A. They fabricate and manufacture 
steel forgings. 

Q. Do they just do the forging work itself? Do they 
make the dies that are necessary to do the forcing? A. 
They make the tools and fabricate the forgings from the 
tools. 

Q. They do the complete operation up to the end of the 
forgings? A. Up to the end of the forgings> including cer¬ 
tain operations beyond that of forgings. 

• • • • • • • • 

Q. WiU you explain to the Court, Mr. Fortier, the gen¬ 
eral policy of your company and if it differs with 
462 the trade, I want you to point it out, if it differs with 
the trade relative to the making of dies for cus¬ 
tomers? A. I don’t quite understand that question. 

Q. Supposing we take an example. Supposing the X 
company comes to you and says, “We want you to make a 
forging.” They have given you what, a blueprint? A. 
Yes. 

Q. What do you do from there? A. Well, when we orig¬ 
inate the conversation regarding the blueprint, we have to 
make a quotation. 

Q. Make a quotation for what? A. Arrive at the price 
of tools and piece prices. 

Q. Now, the tools—^what do you mean by the tools? A. I 
mean there might be forging dies; with the forging dies 
there must be a set of trimmers, and in the case of Knu- 
Yise,— 

Q. Just answer my question, anything else in the original 
question, anything else as far as after it comes to you with 
the blueprint and you said you set a price for the tools, 
which you say are forgings, dies and trimmers, and also 
a price for production, is that right? A. That is right. 

Q. Now, who pays the cost of the tools or forging dies? 
A. The customers. 
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363 Q. Do they remain in your possession! A, They 
r^ain in our possession as long as we are maldng 

the parts, as long as they permit them to remain in our 
possession. 

Q. It is separate and distinct from the forging dies that 
you make as to the cost of producing an item using that 
die, is that right! There is another cost added on, or sep¬ 
arate cost quoted for the actual operation of using the die 
after it has been made by you, in the production of an item 
which you are going to deliver to the X Company! A. You 
mean in connection with the tools! 

Q. No, sir, just in connection with the production. A. 
Yes, sir, there is a piece price. 

Q. You have two costs. You have a piece price, which 
is a production cost, and you have a die cost! A. That is 
right. 

Q. After the die has been made by you, how long will 
you continue to make parts from that die for that customer! 
A. From that original die! 

Q. Yes. A. Well, that would depend entirely on the de¬ 
sign on the piece and the number of impressions in the die. 
For instance, one die will make 100,000 pieces and another 
die win only make 25,000 pieces, depending on the design of 
the die involved. 

Q. Suppoang that you take one that makes 100,000 

364 pieces and you make your 100,000 pieces. Whathai>- 
pens to the die! A. We recut the die. 

Q. At any additional cost to the customer! A. It is a 
hidden cost. 

Q. Answer my question. Is there any additional eost to 
the customer at the time you recut the die! A. Not unless 
there are any changes. We agree to mamtam the tools. 

Q. md you bring with you as a result of the subpoena, 
your company’s records relative to die costs whidi Knu> 
Vise paid you in 1943 and 1944! A. I have all their orders 
here. 
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Q. Now, will you look at your die that you made for the 
company, Number 100,017, that you made for the company 
in 1943, I believe. Will you verify that fact? A. It was 
made in their order dated September 23,1947. 

Q. The order for what? A. The order for forging and 
trimming and coiner dies for X-100. 

Q. You are not talking about 100,017? A. This makes 
the difference. On dies, they remain the same part num¬ 
bers on some of these and then made new dies. 

Q. Will you answer the question, Mr. Fortier? A. Yes, 
sir. The order was dated October 23, 1943. 

365 Q. That is right. Now, that was the die that you 
made in 1943, is that right? A. That was made be¬ 
tween that date and the next two or three months. 

Q. When was the last time that you made any shipments 
on that part number, part number 100,017? A. October 24, 
1949. 

Q. What quantity? A. 7,674 pieces. 

Q. That was the date that you shipped that many pieces? 
A. That is right. 

Q. Turn to your records on part number 100,018. A. 
The die record? 

Q. The die record. I believe you will find it in 1943. A. 
That is on the same order, October 25,1943. 

Q. When was the last time you delivered any parts on 
that or any production parts on that die number 100,018? 
A. July 21,1949. 

Q. What quantities? A. 13,258. 


489 Redirect Examination 
By Mr. Curley: 

Q. You testified, Mr. Fortier, that you have been in the 
forging business for about 26 years, is that right? 
A. That is right. 

Q. Do you know the customs of the trade? A. I think 
Ido. 
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Q. Do yon know the customs of Drop Forge Asso- 
490 dation of America T A. Yes, sir. 

Q. Is it not true that it is the custom of the trade 
when a customer paid for the dies, that those dies are 
maintained by the forger as long as the customer uses those 
parts? A. That is right 

Q. Is it also not true that even if the original die wears 
out, so long as the customer uses the same part, the forger 
will make a new set of dies without charge to the customers? 
A. That is right, they maintain them for two years after 
their last order. 


492 Ed G. Streicher called as a witness for and on be¬ 
half of the Respondent, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Lynch: 

Q. What is your present occupation, Mr. Streicher? A. 
Partner and general manager in Streicher Die and Tool 
Company. 


493 Q. Did you during the years 1943 and 1944, that is, 
your company, have business dealings with the Pe¬ 
titioner, Knu-'Vlse, Inc.? A. We did. 

Q. Did you have business dealings with them before the 
years 1943 and 1944? A. Yes, sir. 

Q. Have you had business dealings with them since those 
years? A. Yes, sir. 

Q. Mr. Streicher, will you please explain to the Court 
the general i)olicy of your company in its business rela¬ 
tions with the Petitioner, Knu-Vise, Inc.? A. Well, our re¬ 
lations with them are the same as with our other customers. 
That is, we produce the necessary tooling and the parts to 
their specifications as required. 
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Q. When yon make a tool or die for the Petitioner, with 
particular reference to the Petitioner, who bears the repair 
and maintenance of that tool? A. The customer, the one 
that purchased the tooling equipment for the part, as long 
as the part has not been changed, we, as suppliers, will 
maintain the upkeep. 

Q. Suppose that a certain tool or die were destroyed 
through the negligence on the part of one of your operators, 
who then bears the cost of replacing that part? 


494 A. We could stand the cost of replacing. 

By Mr. Lynch: 

Q. Have you been served with a subpoena to testify in 
this proceeding, Mr. Streicher? A. Yes, I have. 

Q. Mr. Streicher, I am going to ask you to refer to your 
basic records which I believe you were asked to produce as 
part of the subpoena served upon you, and name certain 
part numbers which are the part numbers of the Petitioner, 
Knu-Vise, Inc. and ask you when your company made the 
last delivery of parts of these particular part numbers? I 
have reference first to part number 100,036. A. According 
to our records, there was 2-23-49. 

495 Q. Part number 120,013? A. 9-7-49. 

Q. Part number 110,126? A. 10-29-49. 

Q. Part number 130,003? A, 6-7-49. 

Q. Part number 120,013, right? A. 2-23-49. 

Q. Part number 120,004, left? A. 9-15-48. 

Q. Part number 130,014? A. 2-13-47. 

Q. Part number 120,003, left? A, 8-23-49. 

Q. Part number 120,019? A. 11-8-48. 

Q. Part number 120,003? A. 8-23-49. 

Q. With reference to the delivery of these parts that we 
have just enumerated, were all the dies from which those 
parts were made and ordered by the Petitioner, Knu-Vise, 
Inc. during 1943 and 1944 or in some year prior to those two 
years? A. Yes, sir. 
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496 Q. What type of die did you make for the Peti¬ 
tioner, Mr. Streicher? A. We made what is called 
sheet metal dies for the fabrication of stampings. 

Q. Just to clear up one point, suppose that a die in your 
possession which you use to manufacture parts for the Peti¬ 
tioner wore out through normal wear and tear and the 
Petitioner continued to order parts, that is, the same part, 
who would bear the replacement cost of the die? A. Our 
company. 

• ••••••••• 

Charles J. Vogel called as a witness for and on behalf of 
the Respondent, having been first duly sworn, was exam¬ 
ined and testified as follows: 


497 Direct Examination 
By Mr. Curley: 

Q. Will you state your name and address for the record? 
A. Charles J. Vogel, 5322 Ivanhoe, Detroit, Michigan. 

Q. What is your present occupation? A. I am president 
of Cag Products. 

Q. How long have you been with Cag Products? A. 
Since its inception. 

Q. When was that, sir? A. June of ^43. 

Q. Are you the principal stockholder? A. I am now. 

Q. Did Cag Products have—when was Cag Products 
formed? A. In June, ’43. 

Q. Since its formation, has the company Cag Products 
had business dealings with Khu-Vise, Inc.? A. Yes. 

Q. Are you still having such business relations with 
them? A. Yes. 

• ••••••••# 

372 Q. What type of services did you perform for 
Knu-Vise in 1943? A. Well, we did engineering, tool 
and die making and production parts. 
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Q. Wliat do yon mean by production parts T A. We made 
stampings and other parts. 

Q. In other words, parts were used in the assembly? A. 
Of Knu-Vise clamps. 


499 Q. Have yon ever been in the Bmn-Vise plant in 
1943 and 1944? A. I was. 

Q. Is it a plant which does full fabricating or is it an 
assembly operation? A. They do some fabricating and 
assembly work. 

Q. What type of fabricating do they do? A. Spot weld¬ 
ing, drilling, tapping are most of the operations. 

Q. Is it not true that in 1943 the engineering service ren¬ 
dered by Gag for Bmn-Vise was necessary to get Knn-Vise 
products into volume production? It was necessary, yes. 

Q. Now, I want to review with you certain invoices of 
your company which we previously examined and discussed, 
which were rendered by you to the Khu-Vise Company. I 
would like you to take your invoice number 148. Have you 
got that invoice? A. I have. 

Q. What is the date of that invoice? A. September 28, 
1943. 

Q. For what amount? A. $650.70. 

Mr. Batter: If the Court please, I dislike this 

500 interruption. Really, I do not see what the occasion 
is for going into the amounts of the invoices. Noth¬ 
ing has been pleaded as to how it is going to affect anything. 
I think that is using an awful lot of time and getting 
nowhere. 

Mr. Curley: If the Court please, the question at issue in 
this case is as to the sales costs and profits which were 
subject to renegotiation. We are going to prove,, or at¬ 
tempt to prove through this witness as to the type of costs, 
whether or not they are proper costs for renegotiation, as 
to how they should be considered in the renegotiation. It 
is up to the Court to determine from this evidence as to 
whether they are proper, how they should be recorded and 
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how they should be considered in determining the profits 
subject to renegotiations. 

Mr. Batter: We have no allegations with respect to that 
in the pleadings. 

The Court: The objection is overruled. 


5X8 Fred J. Fauser called as a witness for and on be¬ 
half of the Respondent, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Curley: 

Q. What is your occupation, Mr. Fauser? A. President 
of the Wolverine Tool Company. 

Q. What does the Wolverine Tool Company do? A. 
Manufactures tools, jigs, fixtures, small machinery and 
clamps and other allied products. 

Q. How long have you been in that occupation? A. 21 
years. 

519 Q. How long have you been president of that com¬ 
pany? A. Three years. 

Q. Does the Wolverine Tool Company produce toggle 
clamps? A. They do. 

Q. How long have they been producing toggle clamps? 
A. We were producing them in 1928. 

Q. Were they producing them in ^43 and ’44? A. They 
were. 

Q. In ’43 and ’44 did you have,—did the Wolverine Tool 
Company have competitors in the field of production and 
sale of toggle clamps? A. They did. 

Q. Who were those competitors? A. Basically, four; 
Khu-Vise, Detroit Stamping, Danly and ours. 

Q. Now, in connection with the production of the sale of 
toggle clamps, docs the Wolverine Tool Company own and 
operate under any patents? A. No, sir. 
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Q. You pay no royalties or no license payment? A. No, 
sir. 


520 Q. In your opinion, Mr. Fanser, is the basic 
mechanism or principle upon which the toggle clamp 
operates, a patentable principle or mechanism? A. Well, 
it is a pretty old and widely used mechanism and has quite 
a few variations. 

Q. Did you sell more toggle clamps in ^43 and ^44 than 
you did in ’39 or prior to that time? A. I think we did. 

Q. When the term ‘‘toggle clamp” is used, do you mean 
a quick acting toggle clamp, is that what you mean, one that 
can he operated very quickly? A. The name is probably 
to something that various quite a hit. Toggle clamp nor¬ 
mally is taken to be a series of levers fastened in such a 
way that the lock passes a center point and a very wide 
variety of applications and sizes have a lot of special 
items. Some of them become standard of a certain size and 
capacity. 

• ••••••••• 

529 James Craig called as a witness for and on behalf 
of the Respondent, having been first duly sworn, was 
examined and testified as follows: 

• ••••••••• 

Direct Examination 
By Mr. Curley: 

• ••••••••• 

536 Q. You are now employed by the Detroit Arsenal? 
A. That is right. 

Q. What is your job at the Detroit Arsenal? A. 

537 At the Detroit Arsenal I am in charge of the cost es¬ 
timating of the cost of production in the production 

department. 
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Q. Mr. Craig, I want to show you Respondent’s Exhibit 
F, Respondent’s Exhibit G, Respondent’s Exhibit H, Re¬ 
spondent’s Exhibit 1. Now, in all of those there is what 
general product contained therein, what type of a tool? A. 
Toggle clamps, they all refer to toggle clamps. 

• ••••••••• 

538 Q. Now, you have examined those exhibits, Mr. 
Craig. Is there any fundamental difference in the 

basic principle in all the clamps involved in those cata¬ 
logues? A. I would say there is no fundamental difference. 
The same principle is involved. 

Q. How long is that principle involved in all those 
clamps—^how long has that been in use, to your knowledge? 
A In clamps? We have been using that in toolrooms for 
at least 15 years. 

Q. To your personal knowledge? A. Yes. 

Q. How about the basic principle involved in the use of 
clamps? How old is that? Have you done any reading or 
research on that? A. Toggle action is an old one of the 
original machines. It was one of the first things we learned 
in Physics, when we went into the class of Physics— 

539 it was the first thing brought up—^the lever and 
toggle action. 


549 Ralph Williams called as a witness for and on 
behalf of the Respondent, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Lynch: 


Q. Mr. Williams, at any time were you a stockholder in 
Khu-Vise, Inc.? A I was. 

Q. During the years 1939, 1940, and 1941, did you ever 
attend any stockholders’ meetings? A No, I did not. 
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Q. Do you recall if you were ever notified to attend any 
stockholder meetings during 1939, 1940, or 1941? A. No, 
absolutely not. 

' 550 Q. Mr. Williams, were you a director of Emu-Vise, 
Inc.? A. Yes, I was. 

Q. When were you elected a director? A. That I don’t 
know. 

Q. Then how did you know that you were a director? A. 
After Frank McKenna’s disappearance, I was informed 
that I was a director of the corporation. 

Q. By whom? Who informed you you were a director? 
A. Mr. Scofield. 

Q. Had you ever discussed this matter of being a direc¬ 
tor with Mr. McKenna before his disappearance ? A, No. 

Q. Had Mr. McKenna ever discussed it with you? A. No, 
he had not. He at one time—^the date I do not remember— 
gave me a stock certificate for thirty shares and informed 
me that I was a director; but the date I do not know. 

Q. There was no discussion of the matter at the time? 
A. No discussion. 

Q. He did inform you when he gave you the certificate 
that you were a director of the company? A. That is cor¬ 
rect. 

Q. Did you ever attend any directors’ meetings, as dis¬ 
tinguished from stockholders’ meetings, in the years 1939, 
1940, or 1941? A. No, sir, I did not. 

551 Q. Mr. Williams, did you know anything about a 
license agreement between Mr. McKenna and the 
Knu-Vise Company whereby the Emu-Vise Company was 
to pay royalties to Mr. McKenna? A. No, sir. 

Q. Was the matter of a license agreement or payment of 
royalties ever discussed with you? A. No, sir. 

Q. Do you recall if you were ever notified or requested 
to attend any directors’ meetings during the years 1939, 
1940, and 1941? A. No, not during those years. 

Mr. Lynch: No further questions. 

Mr. Batter: No cross examination. 



A1 Thomas Kurtz called as a witness for and on behalf 
of the Respondent, having been first duly sworn, was exam¬ 
ined and testified as follows: 

552 Direct Examination 

By Mr. Curley: 


Q. What is your present occupation? A. Special agent of 
the Federal Bureau of Investigation, 

Q. How long have you been a special agent for the Fed¬ 
eral Bureau of Investigation? A. Approximately ten years. 
Q. Are you engaged in accounting work? A. Yes. 


Q. Are you a certified public accountant? A. Yes, sir. 


553 Q. Mr. Kurtz, have you examined the books and 
records of the Knu-Vise Company? A. I have. 

Q. How do they maintain their books and records? Cash 
or accrual basis? A. Accrual basis. 

Q. Mr. Kurtz, I want to hand to you the stipulation which 
has been filed in this case, and ask you to examine the Joint 
Exhibit 1-A and Joint Exhibit 2-B. A. Yes. 

Q. Have you ever seen those exhibits before? A. Yes, I 
have. 

Q. Did you prepare for me Joint Exhibit 2-B? A. I did. 

Q. Did you prepare it as a result of your examination 
of the Petitioner’s books and records? A. I did. 

Q. Those exhibits. Joint Exhibit 1-A and Joint Exhibit 
2-B, show a different figure of profit before Federal income 
taxes for the years 1943 and 1944. Have you prepared a 
schedule which sets forth in detail a summary of the dif¬ 
ferences as reflected in those two statements? 

554 A. Yes, I have. 

Q. Mr. Kurtz, I show you a photostatic copy of a 
statement entitled “Profit and Loss Statement per Books, 
Years 1941 and 1942, per Books Less Disputed Costs for 
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Years 1943 and 1944/^ Did yon prepare that statement? 
A. Yes, I did. 

Q. Was it prepared as a resnlt of yonr investigation? A. 
It was. 

Mr. Cnrley: I would like to ojffer this schedule for the 
purpose of identification as Respondent’s Exhibit K. 

The Court: It will be marked Respondent’s Exhibit K 
for identification. 

(The document above referred to was marked Respon¬ 
dent’s Exhibit K for identification.) 


Q. Was this prepared from your work papers? A. Yes. 

Q. And your work papers were developed as the result 
of your examination of the Petitioner’s books and 
555 records? A. That is right 

Mr. Curley: I would like to offer Respondent’s 
Exhibit K into evidence, your Honor. 

Mr. Batter: I will object to this, your Honor. It is the 
first time I have seen it. I have not had an opportunity to 
examine it. It is customary in these kind of proceedings 
for counsel to exchange statements with the object of check¬ 
ing them and ascertaining something about them. How¬ 
ever, more primarily, it goes into matters not treated in the 
pleadings. It is entirely outside of the scope of the issues 
before us. 

Mr. Curley: Your Honor, the top part of that schedule 
which you are reading is Joint Exhibit 2-B in the stipula¬ 
tion, and the bottom part shows the adjustments between 
Joint Exhibits 2-B and 1-A, and the balance of the schedule 
is merely the composition of the figures which appear in 
the upper half of the first page, which is part of Joint Ex¬ 
hibit 2-B. 

The Court: On the basis of the objection, I will overrule 
the objection and admit Respondent’s Exhibit K!. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit K.) 
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By Mr. Cnrley: 

Q. Mr. Kurtz, referring now to Exhibit K, you have listed 
at the bottom of the middle of the first page of that an 
account entitled ‘‘Raw Materials Purchased,No. 

556 5101, in the amount of $235. Can you tell us the de¬ 
tails concerning this item? A. Yes. 

Q. Would you so state them? A. It consists of two in¬ 
voices from the Lawrence Tool and Die Company: fix¬ 
tures for Part No. 200022-G-l, for $90, and fixtures for 
Part No. 260004-G-2, for $145, or a total of $235. 

Q. Did you examine the invoices of the Lawrence Tool 
and Die Company? A. I did. 

Q. Is that what they showed? A. That^s right. 

Q. You have, therefore, reclassified these two items as 
fixtures? A. That is right. 

Q. Per the summary schedule? A. That^s right. 

Q. Was this charge a raw material charge? A. It was 
charged to raw material account on the books. 

Q. Was that a proper charge? A. No. 

Q. When you were stating that evidence and reading the 
question about the Lawrence Tool and Die Company, you 
were reading from what, Mr. Kurtz? A. I was read- 

557 ing from a schedule that I prepared from an exam¬ 
ination of the invoices. 

Q. Is this a photostatic copy of that schedule? 

Mr. Batter: Your Honor, may I have a continuing ob¬ 
jection to this whole line of testimony? 

The Court: You may. You will be allowed an exception 
to all adverse rulings. The objection is overruled. 

The Witness: That is a copy of it. 

Mr. Curley: This is a copy of it? 

The Witness: Yes, that is right. 

Mr. Curley: I would like to offer this photostatic copy 
of the work sheets as Respondent's Exhibit L. 

The Court: It will be admitted as Respondent’s Exhibit 
L. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit L.) 


« 
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By Mr. Curley; 

Q. Mr. Knrtz, referring again to Respondent’s Exhibit 
K, do yon have listed on there a disputed cost under the 
caption “Shop Supplies and Expenses,” Account No. 5203? 
Do you have your original work papers, or have you pre¬ 
pared a work schedule from the original work papers which 
shows the composition, the amount reflected there, namely, 
24,820.87? A. Ido. 

Q. I hand you five sheets, Mr. Kurtz, and ask you 

558 if these five photostatic sheets, photostatic copies of 
your original work sheets—are these photostatic 

copies of your original work sheets and schedules that you 
have prepared? A. Yes, they are. 

Mr. Curley: I would like to have these schedules iden¬ 
tified as Respondent’s Exhibit M. 

The Court: They will be identified as Respondent’s Ex¬ 
hibit M. 

(The document above referred to was marked for identi¬ 
fication as Respondent’s Exhibit M.) 

By Mr. Curley: 

Q. Now, referring to your work sheets, Mr. Kurtz, that 
you have just testified about, and the schedule you have 
prepared, will you tell us the composition of some of the 
larger items in there? A. The first one is samples on four 
different parts, marked tool charge on invoice aggregating 
$740, which was charged on the books of January, 1943. In 
February, the Streicher Tool and Die charges on five dif¬ 
ferent tools aggregating $710. The Huron Forge and Ma¬ 
chinery in March, 1943, dies for six different parts, $1,865. 
April, 1943, Burnside Manufacturing Company, shaving 
die, three drill jigs and rework and milling fixtures total 
$574.40. In June, 1943, Huron Forge and Machinery, forg¬ 
ing and coin dies, $1,323.25. June, 1943, factory trucks, 
$300. July, 1943, a Cag Products charge of $2,028. 

559 There was no invoice for this item. 
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Q. Now, where there was an invoice, yon examined 
the invoice in each case! A. That’s right 

Q. These schedules reflect the statements or summary of 
statements which appear on the invoice! A. Either on the 
invoice or amplifled by the company’s purchase orders or 
whatever documentary evidence I could locate. 

Q. The last page of this group of schedules is indicated 
in the bottom of that page. Schedule B-1; is that correct! 
A. That is right 

Q. 'Will you explain to the Court what that summary is! 
A. That is classifying these various charges into groups 
as to whether they are tools, dies, jigs, and fixtures, and 
whether they were related to machinery and equipment. 

Q. As a result of your reclassification, you have calcu¬ 
lated the depreciation on such items! A. I have. 

Q. At what rate have you depreciated the various items 
as listed on the last page! A. You want the actual rates! 

Q. Yes. A. Tools, dies, jigs, and fixtures, 33 % per 
560 cent; machinery and equipment, ten per cent; de¬ 
ferred experimental development expenses, twenty 
per cent; leasehold improvements, twenty per cent; furni¬ 
ture and fixtures, ten per cent; and autos and trucks, 33^ 
per cent 

Q. Are these rates that you have used generally accepted 
as proper! A. They are in accordance with the Bureau of 
Internal Revenue bulletin furnished to me by Mr. Poster, 
of the Bureau of Internal Revenue. 

Q. Just so that the Court will understand the figures in 
Schedule B-1, which we are discussing, do all those items 
listed in those two columns correspond to other items which 
appear on the first four pages! A. They do. 

Mr. Curley: I would like to offer as Respondent’s Ex¬ 
hibit M the document offered for identification as Respon¬ 
dent’s Exhibit M. 

The Court: It will be admitted as Respondent’s Exhibit 
M. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit M.) 
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By Mr. Cnrley: 

Q. Eeferring again, Mr. Knrtz, to Exhibit K, the next 
item on there is whatf A. Plant eqnipment and repairs 
account. 

561 Q. What is the account nmnher? A. 5204. 

Q. For the year 1943, what total appears on yonr 
schedule! A. $6,169.71. 

Q. I show you three photostatic sheets, entitled “Elnu- 
Vise, Inc. Account 5204, Plant and Equipment Bepairs 
' 1943,’’ and ask you if they are photostatic copies of the 
schedules and work sheets which you have prepared. A. 
Yes, they are. 

Mr. Curley: I would like to offer this document for 
identification as Respondent’s Exhibit N. 

The Court: It will be marked for identification as Re¬ 
spondent’s Exhibit N. 

(The document above referred to was marked for iden¬ 
tification as Respondent’s Exhibit N.) 

By Mr. Curley: 

Q. Will you tell me the composition of the items in Re¬ 
spondent’s Exhibit N! A. Do you want all of them! 

Q. Suppose you pick out the examples if they are differ¬ 
ent. But if there are only seven or eight of them, give them 
briefly. A. January, 1943, eight aluminum patterns, $125. 
February, alterations to office and women’s restroom, 

562 $350. Varnishing and finishing new work in office, 
$30.95. Cut window and partition in superinten¬ 
dent’s office, total of $422.90. Six Parker vises, $94.51. In 
April, Burnside Manufacturing Company, jigs and fixtures 
for the K-L-440 and K-L-450 pliers necessary for manu¬ 
facturing as per blueprints of these parts, $3,000. That de¬ 
scription was taken from the purchase order. 

Q. Wliere were the other descriptions taken from! A. 
From the invoice, the physical invoices. 

Q. You have examined the physical invoices or purchase 
orders in each case! A. I examined the invoices where they 
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were available; and where they were not available, I relied 
npon the purchase orders. 

Q. These statements in here reflect the information you 
got and you received from that examination? A. That’s 
right. 

Q. Referring to the third page of this schedule, of this 
series of papers, have you broken it—^have you broken the 
items down which appear in the first two, in the same man¬ 
ner in which you did in Respondent’s Exhibit M ? A. I did. 

Q. And allowed depreciation, calculated depreciation, on 
those items at the same rate you testified to as in Respon¬ 
dent’s Exhibit M? A. I did. 

563 Mr. Curley: I would like to offer into evidence 
Respondent’s Exhibit N, the Respondent’s document 

N, which has been identified by the witness. 

The Court: It will be admitted as Respondent’s Exhibit 
N. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit N.) 

By Mr. Curley: 

Q. Referring again to Respondent’s Exhibit K, Mr. 
Kurtz, what is the next item which appears in the lower 
part of the first page? A. Engineering supplies and ex¬ 
penses. 

Q. What is the account number? A. 5207. 

Q. The 1943 disputed cost amounted to what? A. $13,- 
867.98. 

Q. I show you a photostatic copy of a document, Mr. 
Kurtz, which consists of two pages, which is entitled ^*Knu- 
Vise, Inc. Account 5207, Engineering Supplies and Ex¬ 
penses 1943.” Will you tell me whether that is a photo¬ 
static copy of your schedules? A. Yes, it is. 

Q. Sorry. There is a third sheet on this schedule. Is 
this third sheet part of the schedule? A. Yes. 

564 Q. Is it a correct photostat? A. That is right. 

Mr. Curley: I would like to offer this document 

for identification purposes as Respondent’s Exhibit 0. 


% 
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The Conrt: It will be so marked. 

(The document above referred to was marked for iden¬ 
tification as Respondent’s Exhibit 0.) 

By Mr. Curley: 

Q. Will you explain briefly the composition of the items 
which appear on this schedule which has been marked as 
Respondent’s Exhibit 0 for identification purposes? A. 
The items for the first six months relate to charges made 
by Engineering Service, Inc. In June, 1943, they submitted 
an invoice which read: **Process, design, detail, check and 
general engineering of Elnu-Vise products April 27 to May 
31, 1943, $1,695.19.” The same charge on June 30 for 
$3,031.09, for the same item. And November of 1943, a 
charge from Cag Products, engineering and making sam¬ 
ples for 190 Series clamps, $1,427.93. Also another item 
from Cag Products for engineering and designing fiixtures 
for the 505 C clamp, $1,542. For December, 1943, a charge 
from Cag Products for engineering skin clamp and making 
up samples of skin clamp, $1,024.60. 

Q. On the third page of that schedule, those sched- 
565 ules, there appears a breakdown? A. That is right. 

Q. Is that breakdown in accordance with the meth¬ 
od in which you testified as to the previous schedules we 
have submitted? A. It is. 

Q. You allowed depreciation in the same rates that you 
allowed as previously testified? A. I did. 

Mr. Curley: I would like to offer in evidence as Respon¬ 
dent’s Exhibit O the document identified as Respondent’s 
Exhibit 0. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit 0.) 

By Mr. Curley: 

Q. Mr. Kurtz, what is the next item of cost which appears 
in that schedule for 1943? A. Royalties. 
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Q. In the amount of whatf A. $34,087.98. 

Q. Did you make a seardi of the docnments made avail¬ 
able to you by the Petitioner, in order to obtain information 
or other methods by which you conld justify this accrual 
as a proper expense t A. I did. 

566 Q. Did you discover anythingT A- I did not. 

Q. As a result, did you determine whether or not 
the accrual was a proper business deduction t A. In view 
of the fact that I found nothing to support the charge, I 
considered it was not. 

Q. How did the books and records in 1943 indicate these 
royalties had been accruedT A. By a charge to the royalty 
expense and by a credit to accrued royalties. 

Q. There was no payment in 1943t A. I believe not. 

Q. Now, the next item which appears on Schedule Ky or 
Exhibit Ky is what, Mr. Kurtz? A. Entertainment. 

Q. What is the number of that account? A. 6106. 

Q. What is the amount involved there for 1943? A. 
$3,133.11. 

Q. I show you, Mr. Kurtz, three pieces of paper, photo¬ 
stats, which are entitled ‘‘Knu-Vise, Inc. Account 6106, En¬ 
tertainment, 1943.” Are they photostatic copies of the doc¬ 
uments you are testifying from? A They are. 

567 Mr. Curley: I would like to have the documents 
Mr. Kurtz has just identified marked for identifica¬ 
tion purposes as Respondent’s Exhibit P. 

(The document above referred to was marked for iden¬ 
tification as Respondent’s Exhibit P.) 

By Mr. Curley: 

Q. The details indicated on this schedule were the only 
available information that you could obtain? A It was. 

Q. How did you classify these items? A. I classified them 
as expenses not relating to renegotiiable business. 

Mr. Curley: I would like to offer into evidence as Re¬ 
spondent’s Exhibit P the document now identified as Re¬ 
spondent’s Exhibit P. 

The Court: It will be admitted. 
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(The document above referred to was received in evi¬ 
dence as Eespondent^s Exhibit P.) 

By Mr. Curley: 

Q. What is the next account which appears on Schedule 
K, Mr. Kurtz? A. Traveling expenses. 

Q. What is the number? A. 6112. 

Q. What is the amount? A. $3,094.90. 

568 Q. I show you a single photostatic page with the 
heading “Knu-Vise, Inc. Account 6112, Traveling 

Expenses, 1943,’^ and ask you if you will identify that as a 
copy of your work paper and schedules from which you are 
testifying. A. It is. 

Mr. Curley; I would like to offer the documents just 
identified by the witness for identification purposes as Re¬ 
spondent’s Exhibit Q. 

The Court: Are you offering it? 

Mr. Curley: Only for identification, your Honor. 

The Court: It will be so identified. 

(The document above referred to was marked for iden¬ 
tification as Respondent’s Exhibit Q.) 

By Mr. Curley: 

Q. Will you state to the Court the general nature of 
these expenses? A. Traveling expenses of Mr. Kowalik 
for trips to Canada. 

Q. How did you classify these? A. As expenses not re¬ 
lating to renegotiable business. 

Q. Were they involved in foreign operations of this com¬ 
pany? A. They were. 

Mr. Curley: I would like to offer as Respondent’s 

569 Exhibit Q the document now identified as Respon¬ 
dent’s Exhibit Q. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit Q.) 


253 


By Mr. Curley: 

Q. What is the next item on Schedule K, Mr. Kurtz! A. 
Legal and audit expenses. 

Q. For 1943! A. That^s right 

Q. What is the sum involved! A. $990.74. 

Q. I show you a photostat sheet entitled “Knu-Wlse, Inc. 
Account 6204, Legal and Audit 1943,’^ and ask you if that 
is a photostatic copy of your schedules. A, It is. 

Q. The items which appear on here are of what nature, 
Mr. Kurtz! A. Legal expenses incurred by the company 
for the period prior to 1943. 

Q. The information you obtained, you obtained from, as 
in every other case, the original documents made available 
to you by the Petitioner! A. I took this information from 
the attorney’s bill 

Q. You examined that biU! A. I did. 

570 Mr. Curley: I would like to offer as Respondent’s 
Exhibit B the document which the witness has just 
identified and just testified from. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit R.) 

By Mr. Curley: 

Q. Mr. Kurtz, what is the next account which appears on 
Schedule K! A. Office supplies and expense. 

Q. In the sum of what! A. $200.18. 

Q. I show you, Mr. Kurtz, a photostatic sheet entitled 
‘‘E^u-Vise, Inc. Account 6205, Office Supplies and Expense, 
1943,” and ask you if that is a photostatic copy of your 
schedule. A. It is. 

Mr. Curley: I would like to offer the document for iden¬ 
tification purposes. This is the document just identified 
by the witness. I offer it as Respondent’s Exhibit 5 for 
identification purposes. 

The Court: It will be so identified. 

(The document above referred to was marked for iden¬ 
tification as Respondent’s Exhibit S.) 
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571 By Mr. Curley: 

Q. Mr. Kurtz, what type of items appear on this Schedule 
S? A. For the most part, small pieces of office equipment. 

Q. You have obtained the information of the vendor— 
the description and amount from an examination of the 
original documents of Petitioner’s books and records? A. 
Yes. 

Q. How have you treated these items? A. $164.66 furni¬ 
ture and jfixtures, and the balance is non-renegotiable ex¬ 
pense of $35.52. 

Q. You have calculated the depreciation on the furniture 
and fixtures at the rate you previously testified to? A. I 
have. 

Mr. Curley; I would like to offer as Respondent’s Ex¬ 
hibit S the document just identified as Respondent’s Ex¬ 
hibit S. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence as Respondent’s Exhibit S.) 

By Mr. Curley: 

Q. What is the next item that appears on Schedule K, 
Mr. Kurtz? A. Donations, of $150. 

Q. I show you a photostatic sheet entitled ** Emu- 

572 Vise, Inc. Account 6212, Donations, 1943,” and ask 
you if that is a photostatic copy of your papers. A. 

It is. 

Q. Would you state to the Court the nature of the items 
which appear on here? A. It is a donation to the Frank 
Fitzgerald campaign fund. 

Q. Why did you take exception to that item? A. Because 
it is illegal donations by a corporation. 

Q. It is a political donation? A. Yes. 

Q. It appeared so in the books and records? A. That is 
right. 

Mr. Curley: I will offer this document, entitled *‘Knu- 
Vise, Inc. Account 6212, Donations, 1943” as Respondent’s 
Exhibit T. 
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The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit T.) 

By Mr. Curley: 

Q. Mr. Kurtz, I show you a photostatic sheet entitled 
“Blnu-Vise, Inc.,” and ask you to identify the first—^is it a 
photostatic copy of a document in your records! A. It is. 
Q. Will you state to the Court what this document 

573 contains? A. It contains a summary of the items 
which we have just reviewed, and reflects how they 

were classified by me. 

Q. Merely a summary of the exhibits offered within the 
last few minutes? A^ That’s right. 

Mr. Curley: I would like to offer as Respondent’s Ex¬ 
hibit IF the document which the witness has just identified 
and testified to. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit U.) 

By Mr. Curley: 

Q. I hand you a photostatic document containing three 
photostatic sheets and one typewritten sheet. Will you 
identify that, please, Mr. Kurtz? Au That is a profit and 
loss statement which I prepared per the books less the 
costs which we have just discussed here. 

Q. And you have csdculated in there the additional depre¬ 
ciation which we have just discussed? A. I have. 

Q. You have listed in there renegotiable sales in the 
amoxmt of how much, Mr. Kurtz ? A. $630,773.45. 

Q. Where did you ascertain that information? Al- 

574 From an examination of the books and records. 

Q. Do the sums listed in the stipulation under 
' paragraph 5 (b) and 5 (c) total that amount that you have 
just testified to? Al, They do. 
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Q. Now, with reference to the items of expenditure and 
cost which we have not discussed but which appear in the 
books and records for the year 1943, how did you treat 
those? A. I don’t quite understand your question. 

Q. Let me rephrase the question. Bo the books and rec¬ 
ords afford a method by which expenses may be directly 
charged to any one type of business? A. They do not. 

Q. Considering the various charges and adjustments 
which you have testified to, and your previous statement, 
how did you distribute the cost l^tween renegotiable and 
non-renegotiable business as it appears on the schedule 
whidi you have just identified on the percentage that r^ 
negotiable and non-renegotiable sales bore to the sales? Is 
there any exception to that? A. Certain of the expenses 
which we have discussed in the schedules which related to 
non-renegotiable expenses or unallowable expenses have 
been excluded. 

Q. "Will you explain to the Court the general nature of 
the typewritten sheet which is attached to this docu- 
575 ment? A. It is a footnote containing a brief descrip¬ 
tion of the adjustments made in this schedule as com¬ 
pared to the amount shown by the books, except in one re¬ 
spect: There should be an additional footnote explaining 
it, opposite the word “Depredation,” both in selling ex¬ 
pense and in general administrative expense. 

Mr. Curley: I would like to offer as Eespondent’s Ex¬ 
hibit V a document which the witness has just testified 
from. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit V.) 

Mr. Curley: I would like to make the record clear that 
the witness was testifying from his original papers, but 
that the photostatic copy is being offered in evidence. 

By Mr. Curley: 

Q. Now, Mr. Kurtz, referring back to Schedule K, looking 
at the items involved in the year 1944, what is the first ac- 
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count which appears on that schedule f A. Plant equipment 
and repairs. 

Q. What is the number of that account! A. 5204. 

Q. What is the amount involved! A. $2,241.35. 

Q. I show you two photostatic sheets, entitled “Knu- 
Vise, Inc. Account 5204, Plant and Equipment Bepairs, 
1944,” and ask you to identify those. A. That is a 

576 copy of a schedule which I prepared from my work 
X>ap6rs. 

Q. Will you indicate to the Court the general nature of 
these items whidi appear on this schedule that you have 
just identified! A. One milling fixture No. 260001, 5-F-l, 
$40, installing duct system starters and three face equip¬ 
ments, $809. One power motor bendi grinder, drill grind¬ 
ing attachment, diamond wheel dresser and production 
table, total $148.75. Milling fixture for No. 440 and 450 
female handles, $300. Installing trolley duct and* flue, re¬ 
cent fixtures, $190 and $142. 

Q. Are the rest of the items which appear in that sched¬ 
ule of the same nature! A. Substantially. 

Q. What type of items generally appear on that sched¬ 
ule! A. Machinery and equipment items and a few tools, 
dies, jigs, and fixtures. 

Q. You have so indicated on the second sheet! A. I have. 

Q. This information you obtained from an examination 
of ^e books and records and invoices involved! A. I have. 

Mr. Curley: I would like to offer as Bespon- 

577 dent’s Exhibit W the document from which the wit¬ 
ness just testified. 

The Court: It will be admitted as Bespondent’s Ex¬ 
hibit W. 

(The document above referred to was received in evi¬ 
dence and marked Bespondent’s Exhibit W.) 

By Mr. Curley: 

Q. Mr. Kurtz, what is the next item that appears on 
Schedule W for 1944! A. Engineering supplies and ex¬ 
pense, $29,531.60. 
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Q. What is the number of that account! A. 5207. 

Q. I show you four photostatic sheets and ask you to iden¬ 
tify those. A. It is a copy of a schedule I prepared in con¬ 
nection with that account. 

Q. You prepared it from the original work papers which 
were furnished—^pardon me—^which, in turn, were prepared 
from an examination of the books and records? A. That is 
correct. 

Mr. Curley: I would like to offer this schedule just iden¬ 
tified by the witness for identification purposes as Respon¬ 
dent’s Exhibit X. 

(The document above referred to was marked for iden¬ 
tification as Respondent’s Exhibit X.) 

578 By Mr. Curley: 

Q. Mr. Kurtz, will you describe briefly the various items 
which appear on the document which has just been identi¬ 
fied as Respondent’s Exhibit X? A. Engineering and ex¬ 
perimental work on seven-inch and ten-inch wrenches, $1,- 
208.70. Engineer K-V 250 toggle clamp, $929.40. En^- 
neer and designing K-V 210, 216, and 221, $1,597.96. As¬ 
sembly drawings and ink tracings on twelve parts, $1,- 
623.35. Ink tracings on ^ clamps, $1,707.10. 

Q. Is that the general nature of the items whidi appear 
on these three schedules? A. They are. 

Q. Have you attempted to list these various items which 
appear on the first three pages of Schedule X on the last 
page? A. I have. 

Q. How have you identified them or broken them down? 
A. I have dassified eleven thousand or approximately 
eleven thousand dollars of it as tools, dies, jigs, and fix¬ 
tures; $16,429.32 as deferred experimental and develop¬ 
ment expenses; and $2,000 as unallowable expense. 

Mr. Curley: I would like to offer into evidence the docu¬ 
ment previously identified as Respondent’s Exhibit X. 

The Court: It will be admitted as Respondent’s Ex¬ 
hibit X 
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579 (The document above referred to was received in 
evidence as Bespondent’s ExhiMt X.) 

By Mr. Curley: 

Q. Beferring again to Exhibit K, wiiat is the next item 
which appears for 1944? A. Perishable tools. 

Q. In what amount? A. $25,823.28. 

Q. I show you a document containing four photostatiic . 
pages, and ask you to identify it. A. It is a schedule I 
prepared of the items in that account. 

Q. It is a photostatic copy? A. That is ri^t 

Mr. Curley: I would like to offer this document \^ch 
has been identified by the witness, entitled “Knu-'Vlse, Inc. 
Account 5212, Perishable Tools, 1944,** for identification 
purposes. 

The Court: It will be identified as Exhibit Y. 

(The document above referred to was marked for iden¬ 
tification as Bespondent*s Exhibit Y.) 

By Mr. Curley: 

Q. Beferring to the document which has been identified 
as Bespondent*s .Exhibit Y, will you bri^y indicate the 
type of items which you have placed therein? A. 

580 Die equipment for three different parts, $2,465. Be- 
strike dies, $420. Another item, for $113.20. Dies 

for six different parts, $3A^- Dies for 1024 handle or 
100,024 handle, $1,375. Dies for 100023 lever, 650. Build¬ 
ing necessary tools, jigs, fixtures, $1,025.75. Welding fix¬ 
ture, $2,909.49. Six form dies, $1,785. Extruded blank 
and pierce dies, fixtures, totalling $3,123.42. 

Q. Cn the last page of this schedule, have yon dassified 
those items that appear on the first three pages? A. I have. 

Q. How have you classified them? A. $22,098.30, as tool 
dies, jigs, and fixtures, and $3,724.98 as znachinery and 
equipment. 

Q. In preparing a profit and loss statement,’ yon have 
calculated the depredation on these items? A. I have. 

Q. At the rate you have previously testified to? A. Yes. 
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Q. You have done that on all cases where you have clas¬ 
sified them under these various accounts? A, I have. 

Mr. Curley: I would like to offer as Respondent's Ex¬ 
hibit Y the document previously identified as Respondent’s 
Exhibit Y, from which the witness has testified. 

The Court: It will he admitted. 

581 (The document above referred to was received in 
evidence as Respondent’s Exhibit Y.) 

By Mr. Curley: 

Q. Referring again to Schedule K, Mr. Kurtz, for the 
year 1944, will you indicate the account number and'amount 
involved. A. Entertainment, Account 6106, $3,418.84. 

Q. I show you three photostatic sheets, entitled “Knu- 
Vise, Inc. Account 6106, Entertainment, 1944,” and ask you 
to identify thenn A. That is a copy of the schedule I pre¬ 
pared. 

Q. You prepared a schedule as a result of an examination 
of the books and records of the Petitioner? A. I did. 

Q. What items appear on this schedule which you have 
just identified? A. You mean the general nature of the 
items? 

Q. Yes. A. It is sort of a wide range. Twenty-one De¬ 
cember, being portfolios with name present thereon, $135.06. 
To record check of January 3 drawn to Cash by J. A. Her¬ 
rington, $75. Entertainment for Herrington, Portnoy, Sco¬ 
field, et aL, no other details, $30. Baseball tickets, ^5. 

Q. Let me ask you this, Mr. Kurtz: Does the description 
which appears on this document under the title “De- 

582 scription of Items” contain the only information you 
could ascertain from an examination of the Peti¬ 
tioner’s books and records? A. Yes, it does. 

Q. Were there any supporting documents for these items? 
A. In the form of little pendl or ink notations on plain 
pieces of paper, in some cases. 

Q. In other cases? A. In certain cases, they did have an 
invoice, like the “Recess Club.” A big leaf of these port¬ 
folios and a few instances from the Book-Cadillac HoteL 
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Q. Generally speaking, there were no supporting details 
for these items? A. Very little. 

Mr. Curley: I would like to offer as Respondent’s Ex¬ 
hibit Z the document which the witness has identified and 
from which he testified. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit Z.) 

By Mr. Curley: 

Q. Mr. Kurtz, there appears on Schedule K for the year 
1944 an item of $29,443.79 in the account of ‘‘Royalties.” 
You testified previously as to the question of the method of 
handling royalties and the investigation you did as far as 
determining any written documents to supi)ort it. Is 
583 the story the same for 1944 as it was for 1^43? A. 
It is. 

Q. Did the company actually accrue this sum for the en¬ 
tire year? A. I believe they did. 

Q. Did they pay any of it during the entire year? A. 
They paid in June of 1944, they did pay a royalty. 

Q. To whom did they pay it? A. They pmd $65,000 to 
Bruce Mason, trustee of the estate of Frank L. McKenna, 
a missing person. 

Q. How was that transaction handled in the books and 
records? A. On Journal Page 26, they made the following 
journal entry, which was dated July 10,1944. They charged 
an account No. 2210, which was called “Due to Frank L. 
McKenna, ” $65,000, and they credited Notes Payable, Bruce 
Mason, trustee account 2220, $65,000. They explained it by 
saying, “To record transfer of above sum to Notes Pay¬ 
able.” This note is due June 30,1949, and bears interest at 
the rate of five per cent per annum, payable semi-annually 
on June 30 and December 31 of each year. This entry was 
crossed out and subsequently, on July 14, 1944, chec& No. 
13348 was issued for $65,000 to the estate of Frank L. Mc¬ 
Kenna, Bruce Mason, trustee. It was charged to the ac- 
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count No. 2210, which is due Frank L. McKenna. Then, on 
July 21, 1944, the cash receipts journal shows the 

584 re^ipt of $65,000 from Blnu-Vise Products Com¬ 
pany, which was credited to account No. 2211, en¬ 
titled “Loans Payable to the Estate of F. L. McKenna.’’ 

Q. Referring again to Schedule Exhibit K for the year 
1944, what is the next item which appears thereon T A. 
Office supplies and expense. 

Q. What is the account number? A. 6205, for $146.23. 

Q. I show you a single sheet, entitled “Knu-Vise, Inc., 
Account 6205, Office Supplies and Expense, 1944,” and ask 
you to identify it. A. That is a copy of a schedule which I 
prepared. 

Q. There are four items which appear on that statement. 
Would you just state what the general nature of them is? 
A. Machinery and equipment, $70, and furniture and fix¬ 
tures, $76.23. 

Q. You have a description of the items in each case ap¬ 
pearing hereon? A. I do. 

Q. Which you obtained from the books and records or 
invoices which were made available to you? A. I did. 

Q. And, as in previous cases, you have calculated depre¬ 
ciation when you prepared your profit and loss statement? 
A. Yes, I have. 

585 Q. At the rates you previously testified to? A. 
That is right. 

Mr. Curley: I would like to offer that as Respondent’s 
Exhibit AA, namely, the document previously identified by 
the witness, from which he has testified. 

The Court: It will be admitted, as Respondent’s Ex¬ 
hibit AA. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit AA.) 

By Mr. Curley: 

Q. What is the next item whidi appears on Exhibit El, Mr. 
Kurtz? A. Taxes, general, $107.63. 


Q. I show yon a single photostatic sheet, entitled 
Vise, Inc. Acconnt No. 6211, Taxes, General, 1944,’^ and 
ask you to identify it. A. It is a copy of a schedule which 
I prepared. 

Q. What is the composition of that amount of $107.63 ? 
A. It is Michigan State Sales Tax and Federal excise tax 
on the purdiase of a new Ford stake truck. 

Q. Why have you placed and questioned this item? A. 
Because it is part of the cost of the truck. 

Q. You have added this sum of $107.63 to the cost of the 
truck and recalculated depreciation on your profit and loss 
statement? A. I have. 

586 Mr. Curley: I would like to offer the document 
whidti the witness has identified and testified from 

as Respondent’s Exhibit BB. 

The Court: It will he admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit BB.) 

By Mr. Curley: 

Q. Mr. Kurtz, what is the next item which appears on 
Exhibit K for 1944? A. Bad debts, $236.70. 

Q. I show you a single photostatic sheet, entitled “Knu- 
Vise, Inc., Account No. 6215, Bad Debts, 1944,” and ask 
you to identify it, please? A. It is a copy of a schedule 
which I have prepared. 

Q. Will you state to the Court the nature of the item 
which appears on that document and on that schedule? A. 
It is a write-off of a November, 1941, charge to ‘‘Funditor 
Ltd.,” of London, England, in the amount of $236.70. 

Q. How have you treated that item when you prepared 
the profit and loss statement for the company for the year 
1944? A. As a non-renegotiable expense. 

Mr. Curley: I would like to offer that as Respondent’s 
Exhibit CC. It is a schedule which the witness has identi¬ 
fied and from which he has testified. 

587 -The Court: It is admitted, as Respondent’s Ex¬ 
hibit CC. 
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(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit CC.) 

By Mr. Curley: 

Q. What is the next item, Mr. Kurtz? A. Interest and 
baii charges, 7102, in the amount of $1,625. 

Q. I show you a single photostatic sheet, entitled ** Emu- 
Vise, Inc. Account No. 7102, Interest and Bank Charges, 
1944,” and ask you to identify it A. It is a copy of a 
schedule which I prepared. 

Q. What is the nature of the charges which appear on 
that? A. It is interest on the sixty-five thousand dollar 
note to the Frank L. McKenna estate for the period July 
through December, 1944^ which was accrued on the books. 

Mr. CJurley: I would like to offer as Respondent’s Ex¬ 
hibit DD the document previously identified by the witness 
and from which he has testified. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit DD.) 

By Mr. Curley: 

Q. Referring again to Exhibit K, Mr. Kurtz, in 
588 both 1943 and 1944, there appears at the bottom of 
that schedule a sum of $6,370.51 for 1943, and the 
sum of $20,280.64 for 1944. Will you identify those sums 
for me? A. That is the aggregate depreciation on the items 
which were capitalized in the schedules which we have just 
submitted. 

Q. I would like to show you a document, a photostatic 
sheet, of one page, entitled *‘Knu-Vise, Inc., 1944,” and 
ask you to identify it for me. A. That is a summary of 
various expenses in 1944 which appear on the previous 
schedules just submitted. 

Q. Mr. Kurtz, will you indicate to the Court what you 
have done in this schedule? A. Well, of the total expenses 
which were questioned by me, of $92,574.42, I classified 
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$33,540.58 as tools, dies, jigs, and fixtures; $5,696.33 as xna- 
chineiy and equipment; $16,429.32 as deferred experimen¬ 
tal development expenses; $76.23 as furniture and fixtures; 
$107.63 as automobile and trucks; $3,655.54 as non-renego- 
tiable expenses; and $33,068.79 as unallowable expenses. 

Q. And you have summarized those at the bottom of that 
sheet! A. I have. 

Q. And have deducted the depreciation involved? A. I 
have. 

589 Q. Mr. Kurtz, there appears on this schedule, un¬ 
der the heading Schedule,^’ letters starting with 

K and running through the alphabet to B. What do they 
mean! A. They merely are letters which we assigned to 
those particular schedules to use while we were working 
with the schedules. 

Q. In other words, that letter would appear at the bottom 
of some of your schedules which have been offered into 
evidence? .A That is right. 

Q. They are cross-references in that manner? A. That is 
right. 

Mr. Curley: I would like to offer as Bespondent’s Ex¬ 
hibit EE the document whidi the witness has just identified, 
and from which he has testified. 

The Court: It will be admitted. 

(The document above referred to was received in evi¬ 
dence and marked Bespondent’s Exhibit EE.) 

By Mr. Curley: 

Q. I show you three photostatic sheets and one type¬ 
written sheet which are attached and which is headed 
“Profit and Loss Statement Per Books Less Cost Disputed 
in Determining Benegotiable Profits for the Years 1944,’’ 
and I will ask you to identify it. A That is a copy of a 
profit and loss statement which I prepared showing- 

590 the book figures less the cost which is disputed in the 
schedules which we have submitted. 

Q. Was that schedule prepared in the same manner as 
you testified that Bespondent’s Exhibit V, which is the 
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profit and loss statement for 1943, was prepared t A. It 
was prepared in the same manner and has the same quali¬ 
fications on it, namely, that there should be an additional 
footnote opposite “Depreciation^’ in selling expenses and 
general administrative expense. 

Q. What is the total amount of sales subject to renegotia¬ 
tion on that schedule t A. $562,305.76. 

Q. I show you the stipulation and refer you to paragraph 
6 (b) and 6 (c), and ask you if the total of the sums in 
those two paragraphs total the sums renegotiable sales 
which appear in Respondent’s Exhibit EE. A. In what 
paragraph? 

Q. In paragraph 6 (b) and 6 (c). A. They do. 

Q. I am referring—^when I talk about Exhibit EE, I am 
really referring to the statements that you have testified 
from, that is, the profit and loss statements for 1944, and 
it should not be referred to as Schedule EE. It is the one 
you have in front of you; is that correct? A. That is cor¬ 
rect. 

591 Mr. Curley : I would like to offer the schedule 
which the witness has identified and from which he 
has testified as Respondent’s Exhibit FF. 

The Court: It will be admitted, 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit FF.) 

By Mr. Curley: 

Q. Referring again to Respondent’s Exhibit FF, the seg¬ 
regation of costs between renegotiable and non-renegoti- 
able was handled in the same manner in which you segre¬ 
gated the costs, and you testified you segregated the costs 
in Respondent’s Exhibit V, whi(^ is the profit and loss 
statement you prepared segregating the sales costs and 
profits for the year 1943? A. It is. 

Q. I show you two photostatic sheets and ask you to iden¬ 
tify them. A. It is a copy of a balance sheet which I pre¬ 
pared from my work papers. 
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Mr. Cnrley: I would like to offer for identiffcation pur¬ 
poses the document which the witness has identified as Ee- 
spondent’s Exhibit GG-. 

(The document above referred to was marked for identi¬ 
fication as Respondent’s Exhibit €K3^.) 

Mr. Batter; I am in a rather peculiar position. I 

592 am still objecting to any of this testimony and para¬ 
graphs 2 and 4 of the stipulation. However, there is 

a balance sheet in paragraph 4 of the stipulation, and if 
this conflicts with it and is inconsistent with it, I do not 
think it should be in. If it is an identical copy of it, it may 
already be in under your Honor’s ruling when you make a 
decision. There is a balance sheet by the Respondent in 
the stipulation, and I do not know how this matches up 
with it in any way. 

Mr. Curley: I will withdraw the offer. It is already in 
as a joint eidiibit. 

Mr. Batter: It is tentatively in. 

Mr. Curley: It is already received as Joint Exhibit 4-D, 
and I will withdraw the offer, 

Mr. Batter: I would like to make some objections. May 
I ask the witness a few questions preparatory to objecting, 
your Honor! 

The Court: Yes, you may. 

Mr. Batter: Mr. Kurtz, do you recall an-occasion in 
Washington, D. C., at a meeting between Mr. Curley, your¬ 
self, and myself! 

The Witness: Ido. 

Mr. Batter: When I was informed—when you were elic¬ 
iting information with respect to the details that compose 
the contents of these exhibits here this morning, and I was 
advised that the Federal Bureau of Investigation did 

593 not permit an inspection of its work papers. 

The Witness: I remember the meeting, yes. 

Mr. Batter: Bo you remember a meeting here in Detroit 
about two weeks ago or ten days ago, when, on a similar 
occasion, as the result of a similar request, Mr. Curley 
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stated, ^‘Yon know the FBI won^t permit you to inspect 
their papers*’! 

The 'Witness: I do not know that that was the exact 
statement. 

Mr. Batter: In substance, it was. 

The "Witness: It might have been similar. 

Mr. Batter: Do you recall in this courtroom when I 
sought to inspect some particular papers, that Mr. Curley 
said that that was not permitted by Presidential executive 
order? 

The Witness: I believe I do, yes. 

Mr. Batter: It has been testified here that these exhibits 
are all copies of photostats of work papers of the witness. 
The question of an executive order has been before this 
Court before, and if it is against the rules to permit an 
inspection or an examination of the contents of the Federal 
Bureau of Investigation papers, then I think that rule ap¬ 
plies in the same way to a photostat. I think that all of 
these exhibits and the testimony with respect to them should 
now be stricken from the record, because we have nothing 
before us that indicates there has been any release at all 
from that executive order. 

594 Mr. Curley: Your Honor, the executive order re¬ 
fers only to the Federal Bureau of Investigation 
records. If Mr. Batter wants to refer to the order, he can 
refer to it and find the actual statement. These documents 
which have been submitted here are work papers which 
were prepared for me and were submitted to me by Mr. 
Kurtz as an agent of the Federal Bureau of Investigation. 
They are not part of the actual report, which we are not 
permitted to give to anyone, under Presidential order. 

Mr. Batter: That is not the testimony before this Court. 
The testimony is that these are copies of his work i)apers. 

Mr. Curley: They are copies of his work papers. Mr. 
Batter, you mistake the distinction between the report and 
the work papers. 

Mr. Batter: I make no distinction. 

Mr. Curley: That is where you are in error. 


Mr. Batter: Counsel has relied on that Presidential or¬ 
der up to this date, and now he seeks to violate it without 
an exception or a release from it 
Mr. Curley: I have not violated it 
Mr. Batter: You ought not to be able to blow hot and 
cold on it 

The Court: It does seem a little unfair to with- 

595 hold information in advance—^to withhold the infor¬ 
mation now offered, under the guise of an executive 

ban against its disclosure prior to the time of its offer. 

Mr. Curley: Your Honor, there are two issues here. 
First I have not withheld the basic information from Mr. 
Batter. I have stated that to the Court time and time again. 
Mr. Kurtz, in my presence, in my office in Washington, 
D. C., saw me and heard me advise Mr. Batter as to the con¬ 
tents of the items which we were disputing, and that was 
prior to the time that this case was set for trial, in June of 
1949. That information Mr. Batter had. He knew them 
and sat there and copied the ioformation. 

As far as the question of the ban is concerned, if you 
will review the record, you will find that the request was 
made for my Federal Bureau of Investigation report, which 
is confidential and which I cannot give out. There is a 
broad distinction between the report file given to me and 
the basic work papers and accounting procedures. There 
is no ban on accounting work papers if I want to give them 
up. Mr. Batter cannot plead any surprise or ignorance 
of this information. He has had it for some time. 

The Court: Was the report given to you, this confiden¬ 
tial report? 

Mr. Curley: The report we were talHng about, your 
Honor, was a report of an investigation of in<fivid- 

596 uals involved in this proceeding. It is not a report 
of accounting details. 

The Court: An entirely different matter? 

Mr. Curley: That is correct 

The Court.: And has nothing to do with this evidence? 
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Mr. Cnrley: Nothing to do with the documentary evi¬ 
dence, no, sir. 

Mr. Batter: All of this was denied me. Counsel plays 
loosely with the truth. It is something that he once ac¬ 
cused me of doing, when he says that I have had all the 
information. I have not had it, and I have had a very 
sketchy piece of it— a reference to a library file and a pen¬ 
cil sharpener and a whole account. 

The Court: I will deny the motion to strike. Have you 
completed your examination in chief, Mr. Curley? 

Mr. Batter: Your Honor, I would like to make one other 
motion with respect to these exhibits. I ask that they be 
stricken from the record because they contain information 
with respect to which there has been no disclosure at all as 
to the witnesses expert ability to prepare them. They deal 
with the deductions under the Internal Revenue Code. They 
deal with questions of what are negotiable allocations and 
what are not. There has been no indication here at all that 
the witness is competent to make those conclusions; and 
for the further reason that those are conclusions for the 
Court to draw and not the witness. 

597 The Court: That last statement is true. We will 
not abdicate that function. We will deny the motion. 
We will take a recess. 

(A short recess was taken.) 

Mr. Batter: If your Honor please, I am not quite sure 
that we are dear about this ruling that the Court has just 
made. I would like to make clear to the Court that it is not 
my objection which is addressed in any manner to the per¬ 
sonal confidential report that counsel received from the 
FBL My objection was addressed specifically to Exhibits 
L to FF, which were introduced this morning and which 
the witness has stated and which counsel has stated—^in my 
original objection to the stipulation—^were all covered by 
Presidential ban on their relevation. Here they are re¬ 
vealed this morning. It is to those exhibits that my objec¬ 
tion is addressed. It is to the contents of those exhibits and 
these working papers that I was advised up until this mom- 
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ing that the Presidential ban was addressed. Still, with- 
ont release from that Presidential ban, we are now faced 
with them. I am certain that when the Court ruled, it was 
not ruling on the personal, confidential report, of which I 
had no knowledge and with which I am not concerned, but 
about the very exhibits introduced here this morning. 

The Court: I got the distinction made by Mr. Curley, 
and I am denying your motion as to these exhibits 

598 that have gone in, as not being within the Presiden¬ 
tial ban. 

Mr. Batter: Do we know that T The witness has testified 
he told me that, and Mr. Curley has just stated so in the 
record at the beginning of the trial when I objected to the 
stipulation. Now, can^t we have that executive order and 
see whether or not it is within the ban? 

The Court: This Court is not going to recognize any 
ban on testimony that reflects the facts necessary to deter¬ 
mine the issue in a case. We have had bans sometimes on 
disclosing income tax returns. Under certain conditions 
and circumstances, they are confidential and not to be dis¬ 
closed. There are, however, other instances where they are 
permitted to be disclosed for the purpose of determining 
the facts at issue in a particular case. Under those circum¬ 
stances, we do not recognize the ban, and that, in my opin¬ 
ion, is a similar situation here. Understand, I am not inti¬ 
mating that there is a ban on this. However, if there is a 
ban, I am not recognizing it 

Mr. Batter: It places me in a rather unfair situation. 

The Court: I will not comment on that. 

Mr. Curley: If your Honor please, I would like to make' 
one statement here. This Court in the Nathan Cohen case, 
determined that the burden of proof is upon the Petitioner. 
The Petitioner in this case has alleged certain sales costs 
and profits in its petition. We have denied theuL It 

599 is at his request that we examined the books and 
records. Now, in support of his burden of proof, all 

the Petitioner has done is bring in certain statements al¬ 
legedly taken from his hooks and records. He has made no 
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effort to justify the expenses, and has shown no evidence 
here of the costs involved—that they are proper costs in 
this proceeding. All we are doing now is challenging the 
propriety of these costs which he alleges are proper costs. 

lie Conrt: That was the basis of my ruling on the Peti¬ 
tioner’s motion to strike, I believe it was, certain matters 
in the stipulation of fact, holding that the burden of proof 
has not shifted from the Petitioner to the Respondent in 
respect to matters which Respondent might present by way 
of impeaching or challenging or disproving, if he might, the 
case as made out primarily by the Petitioner. 

Mr. Curley: May I address the witness, your Honort 
The Court: You may proceed. 

By Mr. Curley: 

Q. Mr. Kurtz, during your investigation and verification 
of the facts and figures in this case, did you make any at¬ 
tempt to obtain the supporting documents for the account 
entitled ‘‘Commissions Paid’* from the Petitioner’s books 
and records? A. I did. 

600 Q. What was the result of such efforts? A. I was 
unable to get any supporting details or any compu¬ 
tations as to how they computed the commissions. 

Q. To whom did you address your inquiry? A. To Mr. 
Herrington. 

Q. He is the president of the company? A. That is right 
Q. Why did you want that information? A. I wanted 
them to check it—^to check the way the commissions were 
accrued on the books, and to support the expense which 
they reflected. 


Cross Examination 
By Mr. Batter: 


612 Q. Now, then, Mr. Kurtz, as the result of your in¬ 
terrogation on Petitioner’s Exhibit No. 30, the com- 
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mission account for 1943, Petitioner's Exhibit No. 32, the 
journal entry for 1943, the accrued expense ledger account. 
Petitioner’s Exhibit No. 33, and Petitioner’s Exhibit No. 
34, the check register of disbursements, do we have a com¬ 
plete continuity and chain from source to payment of what¬ 
ever is reflected in the accrued expense account! Has our 
accounting procedure been complete? A. If your ques¬ 
tion just means accounting procedure, yes. 

Q. You imply some qualifications there. Will you state 
them? A. It does not support the amount of commission 
expense, because I saw no records which formed the basis 
for the expense or how the commissions were computed. 

That is what I was primarily interested in, how was 
613 the commission computed, and not whether or not it 
was posted through the books properly. 

Q. But the company did pay out that money, did it not? 
A. Oh, yes, it paid that. 

Q. It paid the money? A. Yes. 

Q. Without going through 1944 in the same way, will that 
answer hold good for the year 1944? A. Yes. 


Q. I notice the first item on your depreciation 
614 schedule here, tools, dies, jigs, and fixtures, 33% per 
cent; total, $31,295.27 for the year 1943. There ap¬ 
pears a depreciation figure of $5,215.^. How did you com¬ 
pute that figure? A. By taking one-half the rate, because 
the asset was acquired in 1943. 

Q. So that irrespective of the time it was acquired dur¬ 
ing the year 1943, you allowed one-half year’s depreciation 
on it? A. That is right. Half a year in the year acquired, 
and half a year in the year retired. 

Q. Does that hold true of your method of computing de¬ 
preciation in each case? A. Yes, it does. 

Q. You arbitrarily allotted a half year in the year of 
acquisition? A. Not arbitrarily, no; in accordance with 
practice followed in computing depreciation. 









274 


Q. Wliat practices did you refer to? A. Mr. Foster’s, 
of the Bureau of Internal Eevenue, who advised me that 
they followed that practice to be consistent, and that I com¬ 
puted the same way. 

Q. Who is Mr. Foster? A. He is the Internal Revenue 
agent who examined the books and records of Knu-Vise. 

Q. He computed the depreciation for the Ejiu-Vise 

615 in that manner? A. I don’t know whether he did or 
not. He said they generally do it that way, and that 

is why I followed the same practice. 

Q. Did he apply a rate of 33^ per cent? A. He advised 
me that that rate was in accordance with the bulletin of the 
Treasury Department. 

Q. Do you have the bulletin with you? A. No, sir. 

Q. Does the bulletin give a static or variable rate? A. 
I don’t know. 

Mr. Batter: If the Court please, I think that now I will 
renew my objection and my motion to strike the evidence 
previously given. Every schedule that the Respondent has 
introduced here, beginning with L and going through FF, 
based on depreciation, and is not the work of this man. It 
is simply the work of someone who has advised him. He 
has referred to the fact that his main testimony was based 
on the bulletin of the Treasury Department. We happen 
to know that that bulletin takes variable rates, and he is 
applying one arbitrary rate. He has done that on the ad¬ 
vice of a person not before this Court and who has no 
standing here. It apparently is not his work. 

The Court: We will give consideration to the facts sur¬ 
rounding his testimony in determining the question 

616 finally. I will deny your motion. 


Q. Now, in tools, dies, jigs, and fixtures, you have stated 
here a rate of three and one-half—^pardon me—^thirty-three 
and one-third per cent. Did you, in ascertaining that sug¬ 
gested rate from Mr. Foster, review with him in detail the 
nature of the tools and dies and jigs and fixtures involved 
here? A. No, sir. 
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Q. On machinery and equipment, yon have taken a flat 
rate of ten per cent. Did yon review with Mr. Foster the 
type and nature of machinery and equipment that were 
capitalized here? A. No, I did not. 

Q. Yon have here ** Deferred Experimental Development 
Expenses, 20 per cent.^^ Did yon review the nature of 
those expenses with Mr. Foster? A. No, sir. 

Q. Do yon recall specifically seeing, yourself, in 

617 Bulletin F, a characterization of deferred experi¬ 
mental and development expenses? A. No, I have not. 

Q. On leasehold improvements, yon show a rate of 20 per 
cent. How did yon arrive at that rate? A. The same way. 

Q. Yon did not explain to Mr. Foster the underlying con¬ 
ditions behind it? A. No. 

Q. Behind either the assets or the lease or the balance of 
the period to run? A. No, I didn’t spell everything out in 
there. 

Q. On furniture and fixtures, yon have taken ten per 
cent. A. That’s right. 

Q. There, likewise, yon did not go into detail? A. That’s 
right. 

Q. On ‘‘Autos and Trucks” there is none here. Now, 
would the same testimony that you have given here with 
respect to the year 1943 hold good for your figure of 
$20,280.64 for 1944 in every respect? A. Yes. 

Q. You stated that Bevenue Agent Foster made an ex¬ 
amination of the Blnu-Vise, Inc., books, did you not? Au 
Yes. 

618 Q. I hand you a document and ask you what that 
is. A. It looks like a Treasury Department letter. 

Q. Did you find attached to it a report of Eevenue Agent 
Foster? A. I find on the third sheet it says, “Examining 
Officer S. K. Foster.” 

Q. You do find that? Au Yes. 

Mr. Batter: May I have this marked for identification 
purposes, your Honor, as Petitioner’s Exhibit No. 35? 
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The Conrt: It will be so marked. 

(The document above referred to was marked for iden¬ 
tification as Petitioner’s Exhibit No. 35.) 

Mr. Batter: Witness, I ask you to examine Revenue 
Agent Foster’s report for the year 1943, and compare it 
with your depreciation schedule and tell me whether he has 
similar disallowances, or whether he has not 

Mr. Curley: That is not offered in evidence. In fact, 
it was denied in a proof, an offer of proof in evidence. 

Mr. Batter: I offer in evidence Petitioner’s Exhibit No. 
35 for identification as a document from the same source 
and by the same person whose advice the witness got in 
preparing his schedule. 

Mr. Curley: The record will show that Mr. Batter is 
misstating what the witness said, as far as his con- 
619 versation with one, Foster. He didn’t say the things 
that Mr. Batter says he did. 

Mr. Batter: The record will show what he said. I think 
it win bear me out. 

The Court: If I remember correctly, the testimony is to 
the effect that Mr. Foster—^is that his name? 

Mr. Batter: Yes. 

The Court: —^told him that a certain Internal Revenue 
Bulletin indicated certain depreciation rates as the rates 
customarily followed in the Internal Revenue Bureau. I 
do not recall that he said that Mr. Foster indicated the 
rates personally, aside from that volume. 

Mr. Batter: He did state that Mr. Foster made an exam¬ 
ination of Knu-Vise, Inc., and Mr. Foster’s examination 
will show the rates he used. 

Mr. Curley: It has no bearing on the statement here. 

The Court: That, of course, would not be competent tes¬ 
timony to the fact of the reasonableness of the rates. How¬ 
ever, if you had Mr. Foster here to testify and to give his 
reasons, it might have some convincing force. This wit¬ 
ness has testified, and whether his testimony will carry any 
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great weight or not, I am not passing npon now. He is here 
in court, and Mr. Foster is not. 


622 Q. Mr. Kurtz, I have before me Respondent’s Ex¬ 
hibit P, the entertainment account for 1943, which I 

hand you. If I understood your testimony correctly, it was 
disallowed as a renegotiate cost value. A. As not being 
a renegotiate cost value. 

Q. Will you tell the Court what theories or principles 
you applied in determining whether or not tts item was 
renegotiate as a cost? A. I discussed tts particular ac¬ 
count with Mr. Curley, and he instructed me to so clas¬ 
sify it. 

Q. In other words, it is not your judgment but Mr. Cur¬ 
ley’s? A. I did what Mr. Curley instructed me to do. 

Q. The same ttng would be true for Respondent’s Ex- 
Mbit Z, entertainment for 1944? A. If that is for enter¬ 
tainment, yes. 

Q. It is. Now, referring to Respondent’s ExMbit 

623 V, I understand that is a profit and loss statement 
for the year 1943 per the books, less disputed—dis¬ 
puted in determining renegotiate profit; and then you take 
the profit and apportion it between the negotiable and non- 
negotiable business? A. That is correct. 

Q. In attempting to classify certain items of cost, such 
as entertainment, Canadian traveling expenses, and such 
other items as you have eliminated, and allocating just the 
balance between renegotiate and non-renegotiable costs, 
what theory or principle did you apply? A. I merely took 
tts ratio of renegotiate and non-renegotiable, and of the 
expenses remaining I split them on that percentage basis. 

Q. Wouldn’t it be correct to say that, to the extent—^that 
it was to the Petitioner’s disadvantage to eliminate it as a 
non-renegotiable cost and then not analyze the negotiable 
items—^to properly interpose upon negotiable costs the full 
burden? The result that you have reached is a distinct dis¬ 
advantage to the Petitioner? A. No, it is not. 




Q. Will you explain why not? A. Because that percent¬ 
age was renegotiable to non-renegotiable, and it was based 
upon the actual sales made by the company; the total ex¬ 
penses, after eliminating the disputed costs, were split on 
that same percentage. 


636 Redirect Examination 

By Mr. Curley: 

Q. Mr. Kurtz, did you at any time discuss this case with 
Mr. Foster, of the Collector of Internal Revenue office? A. 
No, sir. 

Q. In addition to requesting from Mr. Foster informa¬ 
tion relative to depreciation rates, what was the substance 
of your conversation with Mr. Foster? A. I merely con¬ 
tacted Mr. Foster to ascertain the status of the income tax 
matters of the company. 

Q. Was that before or after your preparation of your 
schedules setting forth the items which you state would 
show in your schedules that should be capitalized? A. It 
was after I prepared those schedules. It was after I had 
worked up the details of those items which I have included 
in those schedules. 

Q. When did you ascertain the rates of deprecia- 

637 tion? A. Sometime during the summer of 1949. 

Q. Do you actually—did you actually see him in 
person, or did you call him on the telephone? A. I called 
him on the telephone 

#*•••••••• 

638 Henry A. Schneider, called as a witness for and on 
behalf of the Respondent, being first duly sworn, was 

examined and testified as follows: 
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Direct Examination 
By Mr. Cnrley: 


639 Q. Where were you bom? A. Bed Bank, New 
Jersey. 

Q. Will you state for the record your college education 
and other education? A. I graduated in engineering at the 
University of Bordeaux, France, and attended the Univer¬ 
sity of Sorbonne, Paris. 

Q. What type of work did you take at those two institu¬ 
tions? A. Engineering. 

Q. When did you finish your work at those institutions? 
A. Just prior to World War I. 

Q. After you finished your work there, what did you do? 
A. Well, I was in the United States Army, and at the end 
of the war I started my own manufacturing business. 


Q. What type of manufacturing work did you do? A. I 
had invented a pneumatic pistol that I wanted to 
640 manufacture and put on the market. Later, that was 
very successful, and we developed pneumatic rifles, 
regular rifles, pellets, and various other articles. All of 
the things that we manufactured were sold over in this 
country. We did not sell anything abroad. 


Q. What did you next do? What was your next occupa¬ 
tion? A. In 1935,1 sold that company, • * • 


A. Then I engaged in going in where management con¬ 
sultants had made surveys, and making a deal with man¬ 
agement of that particular company to implement those 
surveys and straighten out their factories and busi- 
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641 nesses. I did that on a fee basis, whereby if I didn’t 
accomplish certain results, I did not get paid. 


Q. Yon engaged in that type of work in the United 
States? A. That was all in the United States. 


643 Q. What have yon done from 1945 to date? A. I 
bought the Blakely Forging Company plant, in Con¬ 
necticut, with associates, and I trimmed their sales and 
production, lowered costs, and in December, 1948,1 sold my 
interest in that at a profit. 

Q. At a substantial profit? A. At a very substantial 
profit. Then I went to Florida for the winter and stayed 
there xmtil the end of March. 

644 Q. In all your work, you have had considerable 
dealings in forgings and the use of forgings and 

dies? A. Yes. 


Q. Mr. Schneider, I am going to ask you a question in 
which I am going to make certain assumptions. These as¬ 
sumptions, for the purpose of the question, are to be taken 
as facts. The answer to the question will be your opinion. 

I want you to assume a corporation whose home office 
' was in Detroit, Michigan. This corporation was organized 
in June, 1939, and from the time of its organization at least 
through the year 1944 was engaged in the manufacture and 
sale of toggle clamps and pliers. Prior to the war, this 
type of tool was used largely in the automotive industry. 
During the war, the aviation industry used considerable 
number of this type of tool, as it was found by them that 
time and labor were saved by its use. There is no sub¬ 
stantial difference in the type of product manufactured by 
the company before and after the entrance of this country 
into the war. During 1943, there were other manufacturers 
of toggle clamps and pliers, and this company did 
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645 not have any competitive advantage over other 
manufacturers because of any patents, etc. 

The organization of this company in 1939 was for all 
practical purposes the establishment of a one-man corpo¬ 
ration, who, for the purpose of this question, we shall iden¬ 
tify as Smith. Smith owned, either individually or together 
with his wife, at least 4,870 shares of the company’s stock. 
The company had an authorized capital stock of 5,000 
shares, all of which were issued and outstanding. 

In October, 1941, Smith disappeared, and the company’s 
operation was continued under the management of a trus¬ 
tee of a missing person’s estate acting through certain em¬ 
ployees and attorneys who were in Smith’s employment at 
the time of his disappearance. 

Prior to Smith’s disappearance, he organized a sales 
company in the State of California. This sales company 
was a sole proprietorship and purchased toggle clamps and 
pliers from the Detroit company for resale. 

The Detroit company’s other sales were handled through 
jobbers and/or sales representatives at list price less dis¬ 
counts. 

The Detroit company itself largely performed an assem¬ 
bly operation. The forgings, castings, and stampings used 
by the company were obtained from outside sources, and 
the greater part of the machining operation on these 

646 parts was done outside the company’s plant. 

The company’s fiscal period ended December 31. 
It maintained its books and accounts on the accrual method 
of accounting. 

The company’s sales and profits before federal income 
taxes from the period of its organization through 1942 were 
as follows: 

In 1939, which is for a seven months’ period, the sales 
were $6,640, with a net loss of $467; in 1940, the sales were 
$30,921, with a net loss of $2,687; in 1941, the sales were 
$135,246, and the profits were $17,290; in 1942, the sales 
were $371,253, and the profit was ^9,670. 
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During the year 1943, the company sold approximately 


X number of toggle clamps and pliers, of which a small 
amount were pliers which the company purchased com¬ 
pletely assembled and sold through its sales organization. 

In the production of such items, the company incurred 

the following costs: 


Material costs, $131,584.29, and manufacturing costs for 
expenses, $155,828.73. This item was composed as follows: 

Direct Labor 

$57,571.43 

Outside Processing 

30,190.74 

Indirect Labor 

30,952.42 

Bent 

3,821.61 

647 Insurance—^Manufacturing 

2,915.78 

Depreciation—^Machinery and Equip¬ 


ment 

3,811.33 

Plant and Equipment Eepairs 

2,061.95 

Social Security Taxes—^Manufacturing 

3,576.54 

Shop Supplies and Expense 

6,979.36 

Engineering Wages 

3,666.84 

Heat light Power, and Water 

1,408.52 

Freight In 

1,852.00 

Engineering Supplies and Expense 

1,089.93 

Depreciation on Costs Disputed in Deter¬ 


mining Benegotiable Profit 

5,930.28 

The company had sales expenses totalling $88,263.43, and 

this is composed as follows: 


Sales Salaries 

$5,952.82 

Social Security Taxes 

431.23 

Commissions Paid 

45,888.63 

Advertising 

22,016.95 

Shipping Supplies and Expenses 

1,807.25 

Freight Out 

791.57 

Auto Expense 

1,750.33 

Depreciation—^Auto and Truck 

1,025.93 

648 Insurance 

378.83 

Traveling 

1,997.17 


Shipping Wages and Sample Board Labor 6,222.72 
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The company incurred the general and administrative 
expenses totaling $81,730.43, which was composed as fol¬ 
lows: 


OflScers’ Salaries 

$17,042.31 

Office Salaries 

30,841.50 

Social Security Taxes 

1,258.39 

Legal and Audit 

15,429.47 

Office Supplies and Expenses 

3,597.03 

Telephone and Telegraph 

2,675.22 

Postage 

1,962.69 

Depreciation—^Furniture and Fixtures 

304.00 

Insurance 

674.77 

Taxes—General 

3,198.17 

Donations 

92.93 

Dues and Subscriptions 

326.23 

Collection Expense 

270.31 

Bad Debts 

260.55 

Traveling 

3,796.86 


The total costs incurred were $457,406.88. 

Now, in addition thereto, the company had other income 
in the form of discounts earned and miscellaneous 
649 items amounting to $2,335.58, and other deductions, 
such as interest and bank charges, amounting to 
$26.56, or net other income of $2,309.02. 

The company’s net worth as of the end of each year from 
1939 to 1942, inclusive, was as follows: 

In 1939, $6,354.05. 

In 1940, $3,298.27. 

In 1941, $11,308.64. 

And in 1942, $46,107.69. 

The company made no reduction in the prices of its prod¬ 
ucts sold other than discounts, as indicated above. 

Now, Mr. Schneider, based on the facts which we have 
assumed in this question, your knowledge of earnings in 
industry in general, and in the small tool industry in par- 
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Q. Will you explain why not? A. Because that percent¬ 
age was renegotiable to non-renegotiable, and it was based 
upon the actual sales made by the company; the total ex¬ 
penses, after eliminating the disputed costs, were split on 
that same percentage. 

• • • • • • • • • • 

636 Eedirect Examination 

By Mr. Curley: 

Q. Mr. Kurtz, did you at any time discuss this case with 
Mr. Foster, of the Collector of Internal Eevenue office? A. 
No, sir. 

Q. In addition to requesting from Mr. Foster informa¬ 
tion relative to depreciation rates, what was the substance 
of your conversation with Mr. Foster? A. I merely con¬ 
tacted Mr. Foster to ascertain the status of the income tax 
matters of the company. 

Q. Was that before or after your preparation of your 
schedules setting forth the items which you state would 
show in your schedules that should be capitalized? A. It 
was after I prepared those schedules. It was after I had 
worked up the details of those items which I have included 
in those schedules. 

Q. When did you ascertain the rates of deprecia- 

637 tion? A. Sometime during the summer of 1949. 

Q. Do you actually—did you actually see him in 
person, or did you call him on the telephone? A. I called 
him on the telephone. 


638 Henry A. Schn^der, called as a witness for and on 
behalf of the Respondent, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
By Mr. Cnrley: 

• ••••••••• 

639 Q. Where were you bom? A. Bed Bank, New 
Jersey. 

Q. Will yon state for the record your college education 
and other education! A. I graduated in engineering at the 
University of Bordeaux, France, and attended the Univer¬ 
sity of Sorbonne, Paris. 

Q. What type of work did you take at those two institu¬ 
tions! A. Engineering. 

Q. When did you finish your work at those institutions! 
A. Just prior to World War I. 

Q. After you finished your work there, what did you do! 
A. Well, I was in the United States Army, and at the end 
of the war I started my own manufacturing business. 


Q. What type of manufacturing work did you do! A. I 
had invented a pneumatic pistol that I wanted to 
640 manufacture and put on the market. Later, that was 
very successful, and we developed pneumatic rifles, 
regular rifles, pellets, and various other articles. All of 
the things that we manufactured were sold over in this 
country. We did not sell anything abroad. 


Q. What did you next do! What was your next occupa¬ 
tion! A. In 1935,1 sold that company, • • • 


A. Then I engaged in going in where management con¬ 
sultants had made surveys, and making a deal with man¬ 
agement of that particular company to implement those 
surveys and straighten out their factories and busi- 
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641 nesses. I did that on a fee basis, whereby if I didn^t 
accomplish certain results, I did not get paid. 


Q. You engaged in that type of work in the United 
States? A. That was all in the United States. 


643 Q. What have you done from 1945 to date? A. I 
bought the Blakely Forging Company plant, in Con¬ 
necticut, with associates, and I trimmed their sales and 
production, lowered costs, and in December, 1948,1 sold my 
interest in that at a profit. 

Q. At a substantial profit? A. At a very substantial 
' profit. Then I went to Florida for the winter and stayed 
there until the end of March. 

' 644 Q. In all your work, you have had considerable 
dealings in forgings and the use of forgings and 
dies? A. Yes. 


Q. Mr. Schneider, I am going to ask you a question in 
which I am going to make cert^ assumptions. These as¬ 
sumptions, for the purpose of the question, are to be taken 
as facts. The answer to the question will be your opinion. 

I want you to assume a corporation whose home office 
was in Detroit, Michigan. This corporation was organized 
in June, 1939, and from the time of its organization at least 
through the year 1944 was engaged in the manufacture and 
sale of toggle clamps and pliers. Prior to the war, this 
type of tool was used largely in the automotive industry. 
During the war, the aviation industry used considerable 
number of this type of tool, as it was found by them that 
time and labor were saved by its use. There is no sub¬ 
stantial difference in the type of product manufactured by 
the company before and after the entrance of this country 
into the war. During 1943, there were other manufacturers 
of toggle clamps and pliers, and this company did 
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645 not have any competitive advantage over other 
manufacturers because of any patents, etc. 

The organization of this company in 1939 was for all 
practical purposes the establishment of a one-man corpo¬ 
ration, who, for the purpose of this question, we shall iden¬ 
tify as Smith. Smith owned, either individually or together 
with his wife, at least 4,870 shares of the company’s stock. 
The company had an authorized capital stock of 5,000 
shares, all of which were issued and outstanding. 

In October, 1941, Smith disappeared, and the company’s 
operation was continued under the management of a trus¬ 
tee of a missing person’s estate acting through certain em¬ 
ployees and attorneys who were in Smith’s employment at 
the time of his disappearance. 

Prior to Smith’s disappearance, he organized a sales 
company in the State of California. This sales company 
was a sole proprietorship and purchased toggle clamps and 
pliers from the Detroit company for resale. 

The Detroit company’s other sales were handled through 
jobbers and/or sales representatives at list price less dis¬ 
counts. 

The Detroit company itself largely performed an assem¬ 
bly operation. The forgings, castings, and stampings used 
by the company were obtained from outside sources, and 
the greater part of the machining operation on these 

646 parts was done outside the company’s plant. 

The company’s fiscal period ended December 31. 
It maintained its books and accounts on the accrual method 
of accounting. 

The company’s sales and profits before federal income 
taxes from the period of its organization through 1942 were 
as follows: 

In 1939, which is for a seven months’ period, the sales 
were $6,640, with a net loss of $467; in 1940, the sales were 
$30,921, with a net loss of $2,687; in 1941, the sales were 
$135,246, and the profits were $17,290; in 1942, the sales 
were $371,253, and the profit was ^9,670. 
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During the year 1943, the company sold approximately 


X number of toggle clamps and pliers, of which a small 
amount were pliers which the company purchased com¬ 
pletely assembled and sold through its sales organization. 

In the production of such items, the company incurred 

the following costs: 


Material costs, $131,584.29, and manufacturing costs for 
expenses, $155,828.73. This item was composed as follows: 

Direct Labor 

$57,571.43 

Outside Processing 

30,190.74 

Indirect Labor 

30,952.42 

Bent 

3,821.61 

647 Insurance—^Manufacturing 

2,915.78 

Depreciation—^Machinery and Equip¬ 


ment 

3,811.33 

Plant and Equipment Repairs 

2,061.95 

Social Security Taxes—^Manufacturing 

3,576.54 

Shop Supplies and Expense 

6,979.36 

Engineering Wages 

3,666.84 

Heat light Power, and Water 

1,408.52 

Freight In 

1,852.00 

Engineering Supplies and Expense 

1,089.93 

Depreciation on Costs Disputed in Deter¬ 


mining Benegotiable Profit 

5,930.28 

The company had sales expenses totalling $88,263.43, and 

this is composed as follows: 


Sales Salaries 

$5,952.82 

Social Security Taxes 

431.23 

Commissions Paid 

45,888.63 

Advertising 

22,016.95 

Shipping Supplies and Expenses 

1,807.25 

Freight Out 

791.57 

Auto Expense 

1,750.33 

Depreciation—^Auto and Truck 

1,025.93 

648 Insurance 

378.83 

Traveling 

1,997.17 


Shipping Wages and Sample Board Labor 6,222.72 
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The company incurred the general and administrative 
expenses totaling $81,730.43, which was composed as fol¬ 
lows: 


Officers’ Salaries 

$17,042.31 

Office Salaries 

30,841.50 

Social Security Taxes 

1,258.39 

Legal and Audit 

15,429.47 

Office Supplies and Expenses 

3,597.03 

Telephone and Telegraph 

2,675.22 

Postage 

1,962.69 

Depreciation—^Furniture and Fixtures 

304.00 

Insurance 

674.77 

Taxes—General 

3,198.17 

Donations 

92.93 

Dues and Subscriptions 

326.23 

Collection Expense 

270.31 

Bad Debts 

260.55 

Traveling 

3,796.86 


The total costs incurred were $457,406.88. 

Now, in addition thereto, the company had other income 
in the form of discounts earned and miscellaneous 
649 items amounting to $2,335.58, and other deductions, 
such as interest and bank charges, amounting to 
$26.56, or net other income of $2,309.02. 

The company’s net worth as of the end of each year from 
1939 to 1942, inclusive, was as follows: 

In 1939, $6,354.05. 

In 1940, $3,298.27. 

In 1941, $11,308.64. 

And in 1942, $46,107.69. 

The company made no reduction in the prices of its prod¬ 
ucts sold other than discounts, as indicated above. 

Now, Mr. Schneider, based on the facts which we have 
assumed in this question, your knowledge of earnings in 
industry in general, and in the small tool industry in par- 
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ticnlar, during the last twelve years and particularly the 
year 1943, do you have an opinion as to what a fair and 
reasonable profit would be before Federal income taxes on 
the costs as stated for this company? 

Mr. Batter: I object your Honor. I do not think that 
this witness is qualified. I think that is usurping the func¬ 
tions of the Court. I do not think that the hypothetical 
question placed before him takes into account tiie matters 
in evidence. As a matter of fact, as the question was de¬ 
veloped, it takes into account some things that are not be¬ 
fore the Court. All in all, the witness has shown no 

650 qualification at all to judge a fair return of this type 
of business or any other type of business, no matter 

how small. 

The Court: Will you read the last part of the question 
again? 

(The question was read, as follows: Based on the facts 
which we have assumed in this question, your knowledge of 
earnings in industry in general, and in the small tool indus¬ 
try in particular, during the last twelve years and particu¬ 
larly the year 1943, do you have an opinion as to what a 
fair and reasonable profit would be before Federal income 
taxes on the costs as stated for this company?^*) 

Mr. Curley: Your Honor, I am asking for an expression 
of opinion as to what would be a reasonable profit under 
the circumstances. 

The Court: Under the renegotiation view of it? 

Mr. Curley: I am asking him that with these facts, what 
he would consider to be a reasonable profit. 

The Court: Well, it is a little difficult for me to keep in 
mind all of the evidence that has come through. I have 
tried to foUow as closely as I can. I am not so sure that 
there is evidence on every point in here. 

Mr. Curley: That goes only to the probative value of 
the answer. 

The Court: I know. I will take it on the Eespond- 

651 ent’s claim that the evidence shows that—shows 
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what he has assumed. And I will overrule the objection and 
permit the answer. 

Mr. Batter: May I draw the Court’s attention to one 
thing that may influence the decision? There was no evi¬ 
dence in the record absolutely with respect to the year 
1939; yet the year 1939 was definitely included in every 
respect in the hypothetical question. 

Mr. Curley: It is not now, but it will be in before the 
record is closed. That information will be in before the 
record in this case is closed. 

The Court: It ought to have been in before your as¬ 
sumption of the facts. 

Mr. Curley: If the Court please, it is only a hypothet¬ 
ical question. If you would like me to offer it now, I will 
be glad to offer that information. 

The Court: You are basing your hypothetical question 
on the evidence and what you assume the facts to show or 
the evidence to show at this time, namely, the time the ques¬ 
tion is propounded. 

Mr. Curley: I am basing the hypothetical question, your 
Honor, on facts in this case as of the time the case will be 
closed and submitted to your Honor. 

The Court: How are we going to know what will be in 
the record at the time the case is closed? 

652 Mr. Curley: Your Honor, that would merely go 
to the probative value of the question. 

The Court: It goes to the very fundamental question 
here. You are assuming facts not in evidence, apparently. 
You say you are going to adduce them. 

Mr. Curley: I would like to submit as Respondent’s Ex¬ 
hibit HH a certified copy of the income tax return for the 
Petitioner for the year and for the period June 1,1939, and 
ending December 31,1939. 

Mr. Batter: I will object to it, your Honor. It has no 
bearing on the issues before us. The testimony is that dur¬ 
ing the year 1939 the Petitioner was engaged purely as a 
sales agent and was not engaged in any manufacturing 
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business whatsoever. I do not think that the tax return is 
indicative of any of its efforts since that time. 

Mr. Curley: Your Honor, we have stipulated the profit 
and loss statement for 1940, and that is the same condition 
the company was in in 1940. 

Mr. Batter: We have not stipulated anything as to 1939. 

Mr. Curley: We have stipulated 1940, and the com¬ 
pany’s condition was the same. As this Court knows, in 
all renegotiation cases it is the attempt of the Court to re¬ 
view the facts and consider a base period. The only period 
we can give this Court is the period beginning June, 

653 1939, when this company— 

Mr. Batter: May I remind this Court that this 
Court refused to permit me to introduce the renegotiation 
report of 1942, which I think is a much more reliable indi¬ 
cation of what a fair rate of earning is, than any expert 
testimony that does not take into account all of the factors. 
Now, the very question propounded of this witness is based 
on this company being a manufacturing business in 1939 
and 1940. It was not in the manufacturing business in 
either of those years. There is no evidence in court at all 
as to what the earnings and expenses were in 1939. I just 
do not think that the question meets the requirements at alL 

Mr. Curley: Will your Honor accept this certified copy 
of the income tax return? 

The Court: To establish what? 

Mr. Curley: To establish income and loss of the Peti¬ 
tioner corporation for the period 1939. 

Mr. Batter: I will object to it as being immaterial, be¬ 
cause the company was not engaged in the manufacturing 
business in 1939. 

Mr. Curley: He should not object to it because of im¬ 
materiality, because he has already stipulated the jfigures 
for 1940, and the company was the same, he has testified, 
as it was in 1939. 

Mr. Batter: The figures for 1940 were stipulated 

654 at your request and urgence. I never did consider 
them pertinent. 
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The Court: As I understand it, Petitioner’s counsel is 
making the point that there is no evidence to shovr that this 
Petitioner corporation was in the manufacturing business 
in 1939 and 1940. 

Mr. Curley: I did not state that in the question. I said 
they are either in manufacturing and/or sales during that 
period. That is what the question will show if it is re¬ 
viewed. 

The Court: The objection will be overruled as to Ex¬ 
hibit HH. He may answer the question. 

Mr. Curley: Do you have an opinion? 

The Witness: Yes. 

Mr. Curley: What is your opinion? 

The Witness: Between $35,000 and $37,000; in that 
neighborhood. 

By Mr. Curley: 

Q. Mr. Schneider, I am going to ask you another ques¬ 
tion, in which I want you to assume all the facts indicated 
in the prior question, with the following exceptions: 

Assume that the costs as indicated above have been in¬ 
creased or decreased as follows: 

(a) In the ‘‘Eaw Materials Purchased” accoxmt, which 
is included in the ‘^Material Costs” indicated before, there 

is added the sum of $219.04, whidi is 93.21 per cent 
655 of $235. This represents the purchase of certain 
manufacturing fixtures which would be used by the 
company as production tools. 

(b) Id. the *^Shop Supplies and Expenses” account, add 
the sum of $23,135.53, whidi is 93.21 per cent of the sum 
of $24,820.87, which is composed of $21,594.92 spent for 
tools, dies, jigs, and fixtures, which were used beyond the 
year involved herein, and the sum of $3,225.95 spent for 
machinery and equipment. 

(c) In the account **Plant Equipment and Eepairs,” add 
the sum of $5,750.79, which is 93.21 per cent of the sum of 
$6,169.71, which is composed of $4,049 spent for tools, di^. 
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jigs, and fixtures; and $1,442.58 spent for machinery and 
equipment and $678.13 spent for leasehold improvements. 

(d) In the account “Engineering Supplies and Ex¬ 
penses,^’ add the sum of $12,926.34, which is 93.21 per cent 
of the sum of $13,867.98, which is composed of $5,416.35 
spent for tools, dies, jigs, and fixtures, which were used 
beyond the year involved herein, and $8,451.63 spent as 
experimental and development expenses. 

(e) In the account “Entertainment,” add the sum of 
$2,920.37, which is 93.21 per cent of the sum of $3,133.11. 
This amount was allegedly spent by the company for enter¬ 
tainment purposes, but for which the company had incom¬ 
plete and/or no supporting documents to substantiate this 
expenditure. 

(f) In the account “Legal and Audit,” add the 
656 sum of $923.47, which is 03.21 per cent of the sum 
of $990.74, which was allegedly paid in 1943 for serv¬ 
ices rendered to the company in 1942. The company main¬ 
tains its books and records on the accrual method of ac¬ 
counting. 

(g) In the account “OflBce Supplies and Expenses,” add 
the sum of $186.59, which is 93.21 per cent of the sum of 
$200.18, which is composed of $164.66 spent for office fur¬ 
niture and fixtures, and $35.52, which was allegedly ex¬ 
pended for gifts, etc., and for which the company had in¬ 
complete and/or no supporting data. 

(h) In the account “Donations,” add the sum of $139.82, 
which is 93.21 per cent of the sum of $150, which represents 
a donation for a political campaign. 

(i) To the expenses indicated in the prior question, un¬ 
der an account entitled “Eoyalties,” add the sum of 
$31,773.40, which is 93.21 per cent of liie sum of $34,087.98, 
which represents an accrual on an alleged royalty arrange¬ 
ment. This arrangement was allegedly made by Smith and 
the company, in which the company was to pay biTn five per 
cent royalty for the use of certain patents. This arrange¬ 
ment was never authorized or subsequently approved by 
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the company acting through its board of directors. The 
arrangement was not embodied in any written agreement, 
and the alleged patent involved was not essential for the 
production of toggle clamps and pliers. Some of the other 
producers of toggle clamps and pliers do not have 

657 such patents, and producers of toggle clamps and 
pliers compete without relying on any patent ar¬ 
rangement. The basic engineering principle behind such 
items is not a patentable principle. 

Of course, if the sums indicated above are considered as 
costs, then the additional depreciation indicated in the 
prior question in the sum of $6,370.51 would be eliminated 
as an item. 

With the above adjustments to the prior question and 
based on the facts which we have assumed in tiie two ques¬ 
tions and your knowledge of earnings in the industry in 
general and in the small tool industry in particular during 
the last twelve years and particularly the year 1943, do 
you have an opinion as to what a fair and reasonable profit 
would be before federal income taxes on the costs as ad¬ 
justed for this company? A. I do. 

Q. What is that opinion? 

Mr. Batter: I will object to that, your Honor. Cer¬ 
tainly, we are going far outside the scope of any record, 
particularly after all the errors that were disclosed in Re¬ 
spondent’s Exhibit Z, under which this question apparently 
is based, including all the objections previously made. 

The Court: I will overrule the objection. He may an¬ 
swer. 

658 Mr. Curley. What is your answer, Mr. Schneider? 

The Witness: I would say that the profit should 

be between $30,000 to $32,000. 

Mr. Curley: Mr. Schneider, I will ask you another ques¬ 
tion, in which I am going to make certain assumptions. 
These assumptions, for the purpose of the question, are to 
be taken as facts. The answer to the question will be your 
opinion. 
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I want you to assume a corporation whose home office 
was in Detroit, Michigan. This corporation was organized 
in June, 1939, and from the time of its organization at least 
through the year 1944 was engaged in the manufacture and 
sale of toggle clamps and pliers. Prior to the war, this 
type of tool was used largely in the automotive industry. 
During the war, the aviation industry used considerable 
number of this type of tool, as it was found by them that 
time and labor were saved by its use. There is no sub¬ 
stantial difference in the type of product manufactured by 
the company before and after the entrance of this country 
into the war. During 1944, there were other manufacturers 
of toggle clamps and pliers and this company did not have 
any competitive advantage over other manufacturers be¬ 
cause of any patents, etc. 

The organization of this company in 1939 was for all 
practical purposes the establishment of a one-man corpo¬ 
ration, who, for the purpose of this question, we 
659 shall identify as Smith. Smith, either individually 
or together with his wife, owned at least 4,870 shares 
of the compfiny’s stock. The company had an authorized 
capital stock of 5,000 shares, all of which were issued and 
outstanding. 

In October, 1941, Smith disappeared, and the company's 
operation was continued under management by a trustee of 
a missing person’s estate acting through certain employees 
and attorneys who were in Smith’s employment at the time 
of his disappearance. 

Prior to Smith’s disappearance, he organized a sales 
company in the State of California. This sales company 
was a sole proprietorship and purchased toggle clamps and 
pliers from the Detroit company for resale. 

The Detroit company’s other sales were handled through 
jobbers and/or sales representatives at list price less dis¬ 
count. 

The Detroit company itself largely performed an as¬ 
sembly operation. The forgings, castings, and stampings 
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used by the company were obtained from outside sources, 
and the greater part of the machine operations on these 
parts was done outside the company’s plant. 

The company’s fiscal period ended December 31. It 
maintained its books and accounts on the accrual method 
of accounting. 

The company’s sales and profits before federal 
660 income taxes from the period of its organization 
through 1942 were as follows: 


Year 

Sales 

Profit 

1939 (7 months) 

$ 6,640 

$ (467) Loss 

1940 

30,921 

(2,687) Loss 

1941 

135,246 

17,290 

1942 

371,253 

49,670 


During 1944, the company sold approximately X num¬ 
ber of toggle clamps and pliers. (Of this quantity, Y num¬ 
ber were pliers which the company purchased completely 
assembled and sold through its sales organization.) 

In the production of such items, the company incurred 
the following costs: 

Material Costs $106,517.44 

Manufacturing Expenses 149,214.41 

Composed as follows: 


Direct Labor 39,766.72 

Outside Processing 34,264.46 

Indirect Labor 28,934.81 

Perishable Tools 2,823.19 

Bent 4425.20 

Insurance—^Manufacturing 4,362.01 

Depreciation—^Machinery and Equipment 4,606.81 
Plant and Equipment Repairs 861.92 

661 Social Security Taxes—^Manufacturing 2,675.89 
Shop Supplies and Expense 2,253.78 

Engineering Wages ^48.90 
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Heat, Light, Power, and Water 
Freight In 

Engineering Supplies and Expense 
Depreciation on Costs Disputed in De¬ 
termining Kenegotiable Profit 

Sales Expenses 

Composed as follows: 

Sales Salaries 
Social Security Taxes 
Commissions Paid 
Advertising 

Shipping Supplies and Expenses 
Freight Out 
Auto Expense 

Depreciation—^Auto and Truck 

Insurance 

Traveling 


1 , 621 ^ 

996.26 


19,473.21 

$101,357.28 


$6,112.59 

331.65 
47,359.55 
30,768.11 

1,786.92 

588.04 

1,819.63 

1,196.56 

930.66 
5,367.29 


Shipping Wages and Sample Board Labor 5,096.28 


General and Administrative Expenses 
662 Composed as foUows: 


$85,263.79 


OflScers’ Salaries 

$19,311.34 

Office Salaries 

32,681.93 

Social Security Taxes 

1,285.18 

Legal and Audit 

16,699B5 

Office Supplies and Expenses 

2,668.05 

Telephone and Telegraph 

2,608.08 

Postage 

2,036A1 

Depreciation—^Furniture & Fixtures 

392.73 

Insurance 

1,074.09 

Taxes—General 

4,710.55 

Donations 

393.76 

Dues and Subscriptions 

286.68 

Collection Expense 

382.74 

Bad Debts 

732.70 

The total costs incurred were $442,352.92. 
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In addition thereto, the company had other income in the 
form of discounts earned and miscellaneous items amount¬ 
ing to $2,057.76, and other deductions, such as interest and 
bank charges amounting to $130.10, or net other income of 
$1,927.66. 

The company’s net worth as of the end of each year from 
1939 to 1943, inclusive, was: 

1939, $6,354.05; 1940, $3,298.27; 1941, $11,308.64; 1942, 
$46,107.69; 1943, $58,992.25. 

The company obtained no Certificates of Necessity. 
663 The company made no reduction in the prices of 
its products sold other than discounts as indicated 

above. 

Based on the facts which we have assumed in this ques¬ 
tion, your knowledge of earnings in industry in general and 
in the small tool industry in particular during the last 
twelve years and particularly the year 1944, do you have 
an opinion as to what a fair and reasonable profit would be 
before federal income taxes on the costs as stated for this 
company? 

The Witness: Yes, I do. 

Mr. Curley: Do you have an opinion? 

The Witness: Yes, I do. 

Mr. Curley: What is your opinion? 

Mr. Batter: May I have a continuing objection to this 
whole line of questioning, your Honor? 

The Court: You may have. 'Die objection is overruled, 
and you have an exception. You may answer. 

The Witness: They should have earned from $34,000 to 
$36,000. 

Mr. Curley: Mr. Schneider, I am going to ask you an¬ 
other question, in which I want you to assume all of the 
facts as indicated in the prior question, with the following 
exceptions: 

Assume that the costs as indicated before have been in¬ 
creased or decreased as follows: 

(a) In the ‘‘Perishable Tools” account, add the 
sum of $24,842, whidb is 96.2 per cent of the sum of 
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$25)823^, which is composed of $22,098.30 spent for tools, 
dies, jigs, and hxtnres and the sum of $3,724.98 spent for 
machinery and equipment. 

(b) In the account **Plant Equipment and Repairs,” add 
the sum of $2,156.18, which is 96.2 per cent of the sum of 
$2,241.35, which is composed of $340 spent for tools, dies, 
jigs, and fixtures, which were used before the year involved 
herein, and $1,901.35 spent for machinery and equipment. 

(c) In the account “Engineering Supplies and Ex¬ 
penses,” add the sum of $28,409.40, which is 96.2 per cent 
of the sum of $29,531.60, whidi is composed of $11,102.28 
spent for tools, dies, jigs, and fixtures which were used 
beyond the year involved herein, and $16,429.32 spent as 
experimental and development expenses, and $2,000 alleg¬ 
edly spent by the company and for which the company had 
incomplete data to substantiate this expenditure. 

(d) In the account * * Entertainment, * * add the sum of 
$3,288.92, which is 96.2 per cent of the sum of $3,418.84. 
This amount was allegedly spent by the company for enter¬ 
tainment purposes, but for which the company had incom¬ 
plete and/or no supporting data to substantiate this ex¬ 
penditure. 

(e) In the account “Taxes—General,” add the sum of 
$103.54, which is 96.2 per cent of the sum of $107.63, 

665 which represents payment of Michigan sales tax and 
federal excise tax paid at time the company pur¬ 
chased a truck. Such taxes were part of the original cost 
of acquisition of the truck involved. 

(f) In the account “Office Supplies and Expenses,” add 
the sum of $140.67, which is 96.2 per cent of the sum of 
$146.23, which is composed of $76.23 spent for office fur¬ 
niture and fixtures and the sum of $70, which was spent for 
machinery and equipment. 

(g) To the expenses indicated in the prior question, 
under an account entitled “Royalties,” add the sum of 
$28,324.93, which is 96.2 per cent of the sum of $29,443.79, 
which represents alleged accrual and payment on an al- 
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leged ro 3 ralt 7 arrangement. This arrangement was alleg¬ 
edly made by Smith and the company in which the com¬ 
pany was to pay him five per cent royalty for the nse of 
certain patents. This arrangement was never anthorized 
or subsequently approved by the company acting through 
its board of directors. The arrangement was not embodied 
in any written agreement and the alleged patent involved 
was not essential for the production of toggle clamps and 
pliers, ^me of the other producers of toggle clamps and 
pliers do not have any such patents and producers of toggle 
clamps and pliers compete without relying on any such 
patent arrangement. The basic engineering principle be¬ 
hind such items is not a patentable principle. 

666 (h) During the years 1941-1944^ inclusive, the 

company set up on its books various sums due per 
above arrangement. These sums were paid to the estate 
of Smith. On the day that the payment was made to the 
Smith estate, the company borrowed back the money so 
paid. This transaction was made on an unsecured prom¬ 
issory note bearing interest at the rate of five per cent. 
Add the sum of $1,563.25, which is 96.2 per cent of $1,624, 
interest paid on this note in 1944. 

Of course, if the sums indicated above are considered as 
costs, then the additional depreciation indicated in the 
prior question in the sum of $20,280.64 would be eliminated 
as an item. 

l^th the above adjustments to the prior question and 
based on the facts which we have assumed in the two ques¬ 
tions and your knowledge of earnings in the industry in 
general and in the small tool industry in particular during 
the last twelve years and particularly the year 194^ do you 
have an opinion as to what a fair and reasonable profit 
would be before federal income taxes on the costs as ad¬ 
justed for this company! 

Do you have an opinion! 

The Witness; Ido. 
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By Mr. Curley: 

Q. What is your opinion? A. $29,000 to $31,000. 

667 Q. You have given us, Mr. Sdmeider, the answer 
to four questions. Would you like to explain to the 

Court briefly how you reached your conclusions? A. Yes. 
If given two companies, A and B, and they are both pro¬ 
ducing competitive articles, and both producing at about 
the same rate, if A Company has efficient management, 
everything being equal,—^is able to produce at a certain 
cost in competition on a level with the trade industry, then 
I would say that A Company could be considered a low cost 
producer. 

On the other hand, if B Company, either by reason of an 
inefficient management or several factors which could en¬ 
ter into the picture—^it might be the situation of the plant, 
it might be that they were on a high tax area, such as a 
city, or for any other reason—^they are not able to produce 
to meet competition, or in competition, they would be what 
would be known as a high cost producer. 

There are many factors which could be taken into ac¬ 
count as to whether a company could produce at a low or 
high cost. However, assuming that all things were equal 
and the plant was able to compete successfully and make 
a profit and stay in business, it has been my experience in 
the operation of plants that where a plant has excessive 
cost of production due to any handicap, or, let us say, that 
they were not financed properly because of which it 

668 caused them to borrow excessively, or any reason of 
that sort, that plant must either go out of business 

or correct such a situation. 

Now, if, on the other hand a plant can produce at a low 
cost but its prices to its customers are high; if by reason 
of their being able to lower their costs their prices to their 
customers still remain high, then they are going to make 
more profit than they can make for that industry. 

Now, they can handle that profit in several ways. They 
could pass it along to the stockholders in the form of divi- 
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dends. They could pnt it into increased plants and pro¬ 
duction, expanding their plant. They conld give it to the 
government in taxes under the tax laws. I find where a 
plant makes, let ns say, more profit than they should make 
for that particular industry, you will find that in every 
industry there is a level of profit a definite level In other, 
words, in some industries they are what you call low profit 
industries—such as the large flour millers who make a 
fractional profit on what they produce in the min. Other 
industries are high profit industries hut each industry finds 
its own level and is governed accordingly. ,• 

Now, it is impossible to remain, let us say, a high profit 
producer in a low profit industry. That just is not done 
because you would not be able to meet competition. 

I am looking at the figures which were presented to me. 
I figured this on the basis of the small parts metal 
669 industry. I have been in the small parts metal in¬ 
dustry since 1920 and I know what the profit in that 
industry should be and that is what I based my opinion on. 
Mr. Cfnrley: You xnay cross-examine. 


The Court: You may proceed, Mr. Batter. 
Mr. Batter: I have no cross-examination. 


Balph E. Badger, a witness called for and on beh^ of 
the Bespondent, being first duly sworn, was examined and 
testified as follows: 

• ••••••••• 

Direct Examination 
By Mr. Curley; 


Q. What is your occupationt' A. President of In- 
670 vestment Counsel, Lie. I am also sole owner of 
Balph E. Badger Associates. 

t 
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Q. Will yon explain to the Court the nature of Invest¬ 
ment Counsel, Incjorporated and your duties in connection 
with this company? A, Investment Counsel, Incorporated 
is an organization which renders investment advice to a 
sizeable group of clients with reference to the employment 
of their funds, the purchase of appropriate types of se¬ 
curities for different types of fxmds, examination of secur¬ 
ities within the funds for the purpose of determining the 
appropriateness of continuing investments therein. Invest¬ 
ment Counsel, Incorporated supervises aggregate group of 
accounts with assessments in excess of $100,000,000. My 
duties in connection with Investment Counsel, Incorporated 
are and have been the continuous examination of securi¬ 
ties and the continuous study with reference to the earn¬ 
ings of many types of corporations, utilities, industrial 
companies, railroads, as well as other types and the deter¬ 
mination of, as I say, the types of investments to be made 
with respect to the accounts we supervise and the desir¬ 
ability of retaining or disi)Osing of securities within the 
accounts. 

Q. What is the nature of the work performed by Ealph 
E. Badger Associates? A. It is engaged in work which 
could be determined economic consultant work. We 
671 consider ourselves to be economic consultants. We 
handle a great many cases dealing with the evalua¬ 
tion of closely held securities both for inheritance tax pur¬ 
poses and the determination of gift taxes and also in con¬ 
nection with reorganizations. We have handled cases in 
connection with the Public Utility Holding Company Act 
accounts. We have also engaged in a large number of rate 
cases dealing with public utility companies in which we 
have testified relative to the fair rate of return for such 
companies. 

Q. How long have you been engaged in work similar to 
that performed by the Balph E. Badger Associates? Al. 
Since about 1923. 
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Q. Will yon please state for the record briefly -what yonr 
edncation has beenf A. I received the degree of Bachelor 
of Arts from Dartmonth College in 1913. In 1914 I re¬ 
ceived the degree of Master of Easiness Administration 
from the Tnck school which is an afSliate school of Dart- 
month College. In 19201 received the degree of Doctor of 
Philosophy in Economics from Yale University. 

Q. What is yonr professional experience and what has it 
been prior to yonr present occnpationt A. In the year 
19211 became associated with Brown University as asmst- 
ant professor in economics. I later became associate pro¬ 
fessor in 1926 or 1927. In 1927, 1 believe I became 
• 672 a fnll professor of economics. Among other conrses 
I tanght conrses in corporation finance and invest¬ 
ments. In 1923 or 1924 I became associated as an invest¬ 
ment consnltant for a large gronp of estates in the state of 
Rhode Island with assets in excess of $40,000,000. In 1929 
I was appointed execntive vice-president of the Union 
Tmst Company which later became the Union Gnardian 
Tmst Company. I continned as either execntive vic6- 
president of that company or senior vice-president of the 
reorganized company nntil I think it was 1943 or 1944 when 
that company merged with the Detroit Tmst Company. In 
that connection I had charge of all of the tmst investments 
of the Tmst Company, that is, snpervision of the tmst in¬ 
vestments, ^d was considered to be the tmst investment 
oflScer of the Tmst Company. In 1933 I became associated 
with Investment Connsel, Incorporated which took over the 
services of the tmst assets of the Tmst Company under 
contract. I continued as vice-president, senior vice-pres¬ 
ident, as I said, until 1943 or ’44. We serviced the accounts, 
however, through Investment Counsel, Incorporated. 

Q. Have you written any books or periodicals. Doctor? 
A. Yes, I have written several books. One is known as 
‘‘Investment Principles and Practices” written in 1928. 
The first edition has been revised three times since then. 
The last several times in collaboration with Professor 
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Guthman of Northwestern University. I wrote an- 
673 other book called ‘‘Problems in Investment’’ in col¬ 
laboration with Henry Mnrpby who is now connected 
with the international monetary fnnd in an executive ca¬ 
pacity. In 1925,1 believe it was, I wrote a book which was 
published by Prentice-Hall, Incorporated of New York 
known as the “Evaluation of Industrial Securities.” I 
have also written a number of articles and given addresses 
before professional associations on a number of occasions. 

Q. You have indicated that you have been engaged in 
economic consultants work since 1923. Have you testified 
in connection therewith before the Tax Court, any State or 
Federal Courts, or regulatory authorities? A. Yes. I have 
testified on many occasions before the United States Tax 
Court. In fact, I testified before the Board of Tax Ap¬ 
peals on occasions before the formation of the present Tax 
Court. I have testified before a number of State Courts, 
Federal Courts and also before the Security Exchange 
Commission. 


676 Q. I am going to ask you a question in which I am 
going to make certain assumptions. These assump¬ 
tions, for the purpose of the questions, are to be taken as 
facts. The answer to the question will be your opinion. 

I want you to assume a corporation whose home office 
was in Detroit, Michigan. This corporation was organized 
in June, 1939, and from the time of its organization at least 
through the year 1944 was engaged in the manufacture and 
sales of toggle clamps and pliers. Prior to the war, this 
type of tool was used largely in the automotive industry. 
During the war, the aviation industry used considerable 
number of this type of tool, as it was found by them that 
time and labor were saved by its use. There is no sub¬ 
stantial difference in the type of product manufactured by 
the company before and after the entrance of this country 
into the war. During 1943, there were other manufacturers 
of toggle clamps and pliers and this company did not have 
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any competitive advantage over other mannfactorers be- 
canse of any patents, etc. 

The organization of this company in 1939 was for all 
practical purposes the establishment of a one-man corpo¬ 
ration, who, for the purpose of this question, we shall iden¬ 
tify as Smith. Smith owned, either individually or together 
with his wife, at least, 4,870 shares of the company’s sto(dL 
The company had an authorized capital stock of 5,000 
677 shares, all of which were issued and outstanding. 

In October, 1941, Smith disappeared and the com¬ 
pany’s operation was continued under management of a 
trustee of a missing person’s estate acting through certain 
employees and attorneys who were in Smith’s employment 
at the time of his disappearance. 

Prior to Smith’s disappearance, he organized a sales 
company in the State of California. This sales company 
was a sole proprietorship and purchased toggle clamps and 
pliers from the Detroit company for.resale. 

The Detroit company’s other sales were handled throng 
jobbers and/or sales representatives at list price less 15% 
and 5%, or 10% and 5%, with a 40% discount for quantity 
orders. 

The Detroit company itself largely performed an assem¬ 
bly operation. The forgings, castings and stampings used 
by the company were obtained from outside sources and 
the greater part of the maduning operation on these parts 
was done outside the company’s plant. 

The company’s j&scal period ended December 3L It main¬ 
tained its books and accounts on the accrual method of ac- 
coxmting. 

The company’s sales and profits, before Federal Income 
Taxes, from the period of its organization through 1943, 
were as follows: 
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678 Year 


Total Sales Profit 


1939 (7 mos.) 

$ 6,640 

1940 

30,921 

1941 

135,246 

1942 

371,253 

1943 

676,735 


($ 467) Loss 
( 2,687) Loss 
17,290 
49,670 


During 1943, the company sold approximately X number 
of toggle clamps and pliers. (Of this quantity, Y number 
were pliers which the company purchased completely as¬ 
sembled and sold through its sales organization). 

In the production of such items, the company incurred 
the following costs: 


Material Costs.$131,584.29 

Manufacturing Expenses. 155,^8.73 

Composed as Follows: 

Direct Labor $57,571.43 

Outside Processing 30,190.74 

Indirect Labor 30,952.42 

Bent 3,821.61 

Insurance—^Manufacturing 2,915.78 

Depreciation—^Machinery & Equipment 3,811.33 
Plant & Equipment Repairs 2,061.95 

Sodal Security Taxes—^Manufacturing 3,576.54 
Shop Supplies & Expense 6,979.36 

Engineering Wages 3,666.84 

Heat, Light, Power & Water 1,408.52 

Freight In 1,852.00 

Engineering Supplies & Expense 1,089.93 

Depreciation on Costs Disputed in 
Determining Eenegotiable Profit 5,930.28 

Sales Expenses. 88,263.43 . 

Composed as Follows: 

Sales Salaries $5,952.82 

Social Security Taxes 431.23 
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Commission Paid 

45,888.63 

Advertising 

22,016.95 

Shipping Supplies & Expenses 

1,807.25 

Freight Out 

791.57 

Auto Expense 

1,750.33 

679 Depreciation—^Auto & Truck 

1,025.93 

Insurance 

378.83 

Traveling 

1,997.17 

Shipping Wages & Sample Board Labor 

6,222.72 

General & Administrative Expenses. 

.... $81,730.43 

Composed as Follows: 


Officers^ Salaries 

$17,042.31 

Office Salaries 

30,841.50 

Social Security Taxes 

1,258.39 

Legal & Audit 

15,429.47 

Office Supplies & Expenses 

3,597.03 

Telephone & Telegraph 

2,675.22 

Postage 

1,962.69 

Depreciation—^Furniture & Fixtures 

304.00 

Insurance 

674.77 

Taxes:—General 

3,198.17 

Donations 

92.93 

Dues & Subscriptions 

326.23 

Collection Expense 

270.31 

Bad Debts 

260.55 

Traveling 

3,796.86 

The total costs incurred were $457,406.88. 


In addition thereto, the company had other income in the 
form of discounts earned and miscellaneous items amount* 
ing to $2,335.58, and other deductions such as interest and 
bank charges amounting to $26.56 or net other income of 

$2,309.02. 


You may also assume, on the basis of the expenses as set 
forth above, that the company is to be classified as an effi¬ 
cient producer and was above-average in respect to oper- 


ating eflSciency, 
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The company’s net worth as at the end of each year, 1930- 
1943, inclnsive, was as follows: 


1939 . 

. $ 6,354.05 

1940 . 

. 3,298.27 

1941. 

. 11,308.64 

1942 . 

. 46,107.69 

1943 . 

. 58,992.25 


Assnme also that in addition to the capital as repre¬ 
sented by the net worth figures set forth for each of the 
years 1939-1943, inclnsive, the company had at its disposal 
additional funds which were utilized as operating capital 
which appear in their books in the following amounts: 

At the end of the year 1942, $25,339; at the end of the 
year 1943, $53,487, and $38,887, the latter item represent¬ 
ing net capitalization of certain items previously expensed. 

The company obtained no Certificates of Necessity. 

The company made no reduction in the prices of its prod¬ 
ucts sold other than discounts as indicated above. 

Based on the facts which we have assumed in this ques¬ 
tion, and your knowledge of earnings of industrial corpo¬ 
rations since January 1,1936, do you have an opinion as to 
what a fair and reasonable profit would be before Federal 
Income Taxes on the costs as stated for this company? A. 
Yes. 

Q. Will you tell the Court what your opinion is? 

Mr. Batter: Your Honor, I object. I don’t thijik that 
the witness is qualified. We are not concerned with the 
evaluation of the stock. We have other problems here. 

The Court: I will overrule the objection. 

681 The Witness: In my opinion a fair and reason¬ 
able profit, before Federal Income Taxes, would be 
in the amount of $34,500. 

Q. Will you state how you reached this conclusion? A. 
In addition to my continuous studies which have had to do 
with earnings of industrial companies since January 1, 
1936,1 made a special study of the earnings record of nine 







companies which were either engaged in the mannfactxire 
of small tools or which were engaged in the manufacture 
of small parts which went into more complete assemblages 
of producers’ goods. The majority of these companies 
represent Michigan corporations and are located largely in 
the Detroit area. 

I determined in respect to these companies their earn¬ 
ings, before taxes, in the years 1936-1939, inclusive, these 
years representing the normal capacity of business in gen¬ 
eral 

A measure of profits may be developed by relating prof¬ 
its to sales or to the investment necessary to the opera¬ 
tions of the business. Any determination of the per cent 
of profit to sales must eventually be related to the ratio of 
sales to capital investment before the profit margin on 
sales can be tested as to reasonableness. 

A company which turns its investment over 10 times in 
a given year, and which earns 10% on sales, would earn 
approximately 100% on invested capital A com- 
682 pany which earns 10% on sales and which has a so- 
called investment turnover of twice a year would 
show a per cent earned on total investment of only 20%. 

I first determined for the companies which I subjected 
to a special study the ratio of average base period sales to 
average base period investment (base period here referring 
to the years 1936 to 1939). I also computed the ratio of 
reconstructed base period income for these companies to 
average base period sales. 

In making this computation the actual average earnings 
for the years 1936-1939, inclusive, were adjusted to con¬ 
form to Section 17(e) of the Excess Profits Tax Law. In 
other words, the average earnings for the three highest 
years was computed for each company. 75% of the aver¬ 
age for the three highest years was then substituted in lieu 
of the earnings for the lowest of the four years, if the low 
year was below 75% of the average for the 3 hipest years. 
In all cases, earnings refer to earnings before Federal In¬ 
come Taxes. 
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I also determined the per cent earned on total invest¬ 
ment, before tases, for the companies. The companies 
stndied, on average, earned before taxes 26.53% on their 
average investment in the base period. 

On the theory that the per cent earned on the total in¬ 
vestment, before taxes, is a function of the per cent of base 
period income to average base period sales, and 

683 average base period sales to average base period in¬ 
vestment, Le., that the per cent earned on total in¬ 
vestment must he equal to the per cent earned on sales 
times the investment turnover, it is possible to reduce the 
data for a hypothetical corporation to determine the equiv¬ 
alent ratio which this company should make on total cost 
in order to earn at an equivalent rate on the amount of 
capital necessary to conduct the business. 

For the years 1942 and 1943, on the basis of the data set 
forth in the hypothetical company, the corporation to which 
you refer would have had an investment turnover of 4.703 
times. 

If, now, the figure of 26.53%, Le., the per cent earned by 
the companies studied in the base period on total invest¬ 
ment before taxes, is to be divided by the 4.703 figure, this 
being the average ratio of sales to investment for a hypo¬ 
thetical company, a profit margin on sales of 5.64% would 
be required. 

In the case of your hypothetical company, however, it 
was stated that this company was operating at greater- 
than-average efficiency. I would, therefore, make some al¬ 
lowance for this and state that a profit in respect to sales 
should be increased from 5.64% to 7%, to account for the 
greater-than-average efficiency. 

On this assumption, it is now possible to reduce costs as 
set forth in the hypothetical question in the amount 

684 of $457,406.88 to a figure representing reconstructed 
sales. This would be done by dividing $457,406.88 

by 93%—^93% being 100 less 7% allowance—which would 
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produce a figure of $491^35. If now, the reconstructed 
costs in the anK>unt of $457,406.88 is subtracted from re¬ 
constructed sales in the amount of $491,835, a profit in the 
amount of $34,428 results which corresponds to the $34^500 
figure which I set forth in the answer to your original ques¬ 
tion as being my opinion as to a fair and reasonable profit. 

Q. Doctor, I want to ask you a second question. I want 
you to assume that the costs as indicated in the previous 
question, in the amount of $457,406.88 are increased ap¬ 
proximately 15% and that such increase is brought about 
by the following additions or subtractions from the costs 
as stated in the prior question, as follows: 

(a) In the “Raw Materials Purchased” account, which 
is included in the ‘^Material Costs” indicated before, there 
is added the sum of $219.04,. which is 93.21% of $235. This 
represents the purchase of certain manufacturing fixtures, 
which would be used by the company as production tools. 

(b) In the ‘‘Shop Supplies & Expenses” account, add 
the sum of $23435.53, which is 93.21% of the sum of $24,- 
820.87, which is composed of $21,594.92 spent for tools, 
dies, jigs and fixtures and the sum of $3,225.95 spent for 

machinery and equipment. 

685 (c) In the account “Plant Equipment & Repairs,” 

add the sum of $5,750.79, whidii is 93.21% of the sum 
of $6,169.71, which is composed of $4,029.00 spent for tools, 
dies, jigs and fixtures; and $1,442.58 spent for machinery 
and equipment, and $678.13 spent for leasehold improve¬ 
ments. 

(d) In the account “Engineering Supplies & Expenses”, 
add the sum of $12,926.34, which is 93.21% of the sum of 
$13,867.98, which is composed of $5,416.35 spent for tools, 
dies, jigs and fixtures^ and $8,451.63 spent as experimental 
and development expenses. 

(e) In the account “Entertainment”, add the sum of 
$2,920.37, which is 93.21% of the sum of $3,133.11. This 
account was allegedly spent by the company for entertain¬ 
ment purposes, but for which the company had incmnplete 
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and/or no snpporting data to substantiate this expenditure. 

(f) In the account ‘‘Legal & Audit’’, add the sum of 
$923.47, which is 93.21% of the sum of $990.74, which was 

' allegedly paid in 1943 for services rendered to the company 
in 1942. The company maintains its books and records on 
the accrual method of accounting. 

(g) In the account “Office Supplies & Expenses”, add 
the sum of $186.59, which is 93.21% of the sum of $200.18, 
which is composed of $164.66 spent for office furniture and 
fixtures and $35.52, which was allegedly expended for gifts, 

etc., and for which the company had incomplete 

686 and/or no supporting data. 

(h) In the account “donations”, add the sum of 
$139.82, which is 93.21% of the sum of $150, which repre¬ 
sents a donation for a political campaign. 

(i) To the expenses indicated in the prior question, un¬ 
der an account entitled “Royalties”, add the sum of $31,- 
773.40, which is 93.21% of the sum of $34,087.98, which 
represents an accrual on an alleged royalty arrangement. 
This arrangement was allegedly made by Smith and the 
company in which the company was to pay him 5% royalty 
for the use of certain patents. This arrangement was never 
authorized or subsequently approved by the company act¬ 
ing through its board of directors. The arrangement was 
not embodied in any written agreement and the alleged 
patent involved was not essential for the production of 
toggle clamps and pliers. Some of the other producers of 
toggle clamps and pliers do not have such patents and pro¬ 
ducers of toggle clamps and pliers compete without relying 
on any patent arrangement. The basic engineering prin¬ 
ciple behind such items is not a patentable principle. 

Of course, if the sums indicated above are added as cur¬ 
rent operating expenses, then the additional depreciation 
indicated in the prior question in the sum of $6,370.51 would 
be eliminated as an item. 

Based on the facts which we have assumed in this 

687 question, and your knowledge of earnings of indus- 
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trial corporations since January 1, 1936, do yon liave 
an opinion as to what a fair and reasonable profit would be 
before Federal Income Taxes on the costs as stated for this 
company on the adjusted basis as stated in this question? 
A. I have. 

Q. "What in your opinion would be the fair and reason¬ 
able profit for this company under the assumption with ref¬ 
erence to added costs? 

Mr. Batter: May my objection be a continuing one? 

The Court: You have a continuing objection and you 
may have an exception. The objection is overruled. 

The Witness: In my opinion the fair and reasonable 
profit before Federal Income Taxes would be $31,500. 

Q. Will you please explain to the Court how you arrive 
at this figure? A. The processes were similar to those 
previously explained, except in this case it is my opinion 
that the profit margin to be used should be reduced from 
7% to 5.65%, representing the equivalent ratio of net in¬ 
come before taxes to net sales, developed by reference to 
the average data for the group of companies studied. 

If the hypothetical costs in the present amount of $529,- 
012 are converted to a reconstructed sales figure by divid¬ 
ing the figure $529,012 by 94.35%, that is, 100% less 
688 5.65%, reconstructed sales become $560,691; after 

the payment of costs in the amount of $529,012 the 
profit would be $31,679, which in round numbers is ap¬ 
proximate to the $31,500 figure which I gave you in reply 
to your previous question. 

Q. Doctor, I notice that in answer to the second question 
that I propounded to you, the reasonable profit is less than 
the reasonable profit which you expressed in the first ques¬ 
tion. How do you explain this, in view of the fact that the 
costs in the second question are greater than the costs in 
the first question? A. In the second instance, I no longer 
considered the company to be operating at greater-than- 
average efficiency and I reduced my profit margin to con¬ 
form to the average for the companies studied, on the as- 
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sumption that it was operating at no greater than average 
■ efficiency in view of the increased costs. That is, in view 
of the increased costs referred to in the second qnestion. 

Q. Now, Doctor, I am going to ask you another question 
' in which I am going to make certain assumptions. These 
assumptions, for the purpose of the question, are to be 
taken as facts. The answer to the question will be your 
opinion. 

I want you to assume a corporation whose home office 
was in Detroit, Michigan. This corporation was organized 
in June, 1939, and from the time of its organization at least 
through the year 1944 was engaged in the manufac- 
689 ture and sale of toggle clamps and pliers. Prior to 
the war, this type of tool was used largely in the 
automotive industry. During the war, the aviation indus¬ 
try used considerable number of this type of tool, as it was 
found by them that time and labor were saved by its use. 
There is no substantial difference in the type of product 
manufactured by the company before and after the en¬ 
trance of this country into the war. During 1944, there 
were other manufacturers of toggle clamps and pHers and 
this company did not have any competitive advantage over 
other manufacturers because of any patents, etc. 

The organization of this company in 1939 was for all 
practical purposes the establishment of a one-man corpo¬ 
ration, who, for the purpose of this question, we shall iden¬ 
tify as Smith. Smith, either individually or together with 
his wife, owned at least 4,870 shares of the company’s stock. 
The company had an authorized capital stock of 5,000 
shares, all of which were issued and outstanding. 

In October, 1941, Smith disappeared and the company’s 
operation was continued under management of a trustee 
of a missing person’s estate acting through certain em¬ 
ployees and attorneys who were in Smith’s employment at 
the tnne of his disappearance. 

Prior to Smith’s disappearance, he organized a sales 
company in the State of California. This sales company 


was a sole proprietorship and purchased toggle 

690 clamps and pliers from the Detroit company for re¬ 
sale. 

The Detroit company's other sales were handled through 
jobbers and/or sales representatives at list price less 15% 
and 5%, or 10% and 5%, with a 40% discount for quantity 
orders. 

The Detroit company itself largely performed an assem¬ 
bly operation. The forgings, castings and stampings used 
by the company were obtained from outside sources and 
the greater part of the machine operation on these parts 
was done outside the company’s plant. 

The company’s fiscal period ended December 31. It 
maintained its books and accounts on the accrual method 
of accounting. 

The company’s sales and profits, before Federal Income 
Taxes, from the i)eriod of its organization were as follows: 

Yecur Total Sales Profit 

1939 (7 mos.) $ 6,640 ($ 467) Loss 

1940 30,921 ( 2,687) Loss 

1041 135,246 17,290 

1942 371,253 49,670 

1943 676,735 

1944 584,537 

During 1944, the company sold approximately X number 
of toggle clamps and pliers. (Of this quantity small pro¬ 
portions were pliers which the company purchased com¬ 
pletely assembled and sold through its sales organiza¬ 
tion.) 

691 In the production of such items, the company in¬ 
curred the following costs: 


Material Costs . $106,517.44 

Manufacturing Expenses. 149,214.41 
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Composed as Follows: 


Direct Labor 

$39,766.72 

Outside Processing 

34,264.46 

Indirect Labor 

28,934.81 

Perishable Tools 

2,823.19 

Bent 

4,425.20 

Insnrance—^Mannfactnring 

4,362.01 

Depreciation—^Machinery & Equipment 

4,606.81 

Plant & Equipment Bepairs 

861.92 

Social Security Taxes—^Manufacturing 

2,675.89 

Shop Supplies & Expense 

2,253.78 

Engineering Wages 

2,148.90 

Heat, Light, Power & Water 

1,621.25 

Freight In 

996.26 

Depreciation on Costs Disputed 

19,473.21 

Sales Expense. 

... 101,357.28 

Composed as Follows: 


Sales Salaries 

$6,112.59 

Social Security Taxes 

331.65 

Commissions Paid 

47,359.55 

Advertising 

30,768.11 

Shipping Supplies & Expenses 

1,786.92 

Freight Out 

588.04 

Auto Expense 

1,819.63 

Depreciation—^Auto & Truck 

1,196.56 

Insurance 

930.66 

Traveling 

5,367.29 

Shipping Wages & Sample Board Labor 

5,096.28 

General & Administrative Expenses. 

.... 85,263.79 

Composed as Follows: 


Officers’Salaries 

$19,311.34 

Office Salaries 

32,681.93 

Social Security Taxes 

1,285.18 

Legal & Audit 

16,699.85 
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Office Supplies & Expenses 

2,668.05 

Telephone & Telegraph 

2,608.08 

Postage 

2,036.11 

Depreciation—^Furniture & Fixtures 

392.73 

Insurance 

1,074.09 

Taxes—General 

4,710.55 

Donations 

393.76 

Dues & Subscriptions 

286.68 

Collection Expense 

382.74 

Bad Debts 

732.70 


The total costs incurred were $442,352.92. 

In addition thereto, the company had other income in the 
form of discounts earned and miscellaneous items amount¬ 
ing to $2,057.76, and other deductions such as interest and 
bank charges amounting to $130.10 or net other income of 
$1,927.66. 

You may also assume, on the basis of the expenses as set 
forth above, that the company is to be classified as an eflGi- 
cient producer and was above-average in respect to oper¬ 
ating efficiency. 

The company's net worth as of the end of each year from 
1939 to 1944, inclusive, was as follows: 


1939 .$ 6,354.05 

1940 . 3,298.27 

1941 11,308.64 

1942 46,107.69 

1943 58,992.25 

1944 75,063.08 


Assume also that in addition to the capital stated above 
as represented by the net worth figures set forth for each 
of the years 1939-1944, inclusive, the company had at its 
disposal additional funds which were utilized as operating 
capital which appear in their books in the following 
amounts: 

At the end of the year 1942, $25,339; at the end of the 
year 1943, $53,487 and $38,887; and at Ihe end of the year 
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1944, $75,302, representing royalty payments, and 

693 $74,457, representing the capitalization of items pre- 
vionsly expensed, less accmed depreciation. 

The company made no reduction in the prices of its prod¬ 
ucts sold other than discounts as indicated above. 

Based on the facts which we have assumed in this ques¬ 
tion, and your knowledge of earnings of industrial corpora¬ 
tions since January 1, 1936, do you have an opinion as to 
what a fair and reasonable profit would be before Federal 
Income Taxes on the costs as stated for this company! A. 
Yes. 

Q. Will you please tell the Court your opinion as to what 
this fair and reasonable profit, before Federal Income 
Taxes, would be! A. $36,000. 

Q. Will you please express briefly how you arrived at that 
figure! A. On the basis of the average net worth for the 
two years 1943 and 1944 and on the basis of the average 
total sales for those years, the ratio of sales to average in¬ 
vestment was 4.23 times. On the basis of the group of com¬ 
panies studied an equivalent ratio of net income before 
taxes to net sales would be in the amount of 6.27%. 

It now becomes possible to convert the total costs set 
forth in your hypothetical question in the amount of 

694 $442,353 into a reconstructed sales figure. Again, on 
the assumption that this company was operating at 

greater-than-average efficiency, I have used for this pur¬ 
pose a profit margin of 7^% as against the average re¬ 
quired margin of 6.27%, that being the margin or average 
for the typical company. 

The reconstructed sales figure is then obtained by divid¬ 
ing $442,353 by 92%% which produces a reconstructed sales 
figure of $478,219. If these costs, as you set forth, are now 
deducted from the reconstructed sales figure, the resultant 
profit margin becomes $35,866 which I rounded out and of¬ 
fered as my answer to your question in the amount of 
$36,000. 

Q. Now, Doctor, I want to ask you a fourth question. 
Assume that the costs as indicated in the previous ques- 
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tion—^the question immediately previous to the one I am 
now asking you, in the amount of $442,352^2 are increased 
approximately 15% and that such increase is brought about 
by the following additions or subtractions from the costs 
as stated in the prior question as follows: 

(a) In the ^^Perishable Tools’’ account, add the sum of 
$24,8^ which is 96.2% of the sum of $25,823.28, which is 
composed of $22,098.30 spent for tools, dies, jigs and fix¬ 
tures, and the sum of $3,724.98 spent for machinery and 
-Kiuipmeni. 

(b) In the account “Plant Equipment & Repairs”, 
695 add the sum of $2,156.18, which is 96.2% of the sum 
of $2,241.35, this sum is composed of $340 spent for 
tools, dies, jigs and fixtures; and $1,901.35, spent for ma¬ 
chinery and equipment 

(c) In the account “Engineering Supplies & Expenses”, 
add the sum of $28,409.40, which is 96.2% of the sum of 
$29,531.60, which is composed of $11,102.28 spent for tools, 
dies, jigs and fixtures, and $16,429.32 spent as experimental 
and developmental expenses, and $2,000 allegedly spent by 
the company and for which the company had incomplete 
data to substantiate this expenditure. 

(d) In the account “Entertainment”, add the sum of 
$3,2^.92, which is 96.2% of the sum of $3,418.84. This 
amount was allegedly spent by the company for entertain¬ 
ment purposes, but for which the company had incomplete 
and/or no supporting data to substantiate this expendi¬ 
ture. 

(e) In the account “Taxes—General”, add the sum of 
$103.54, which is 96.2% of the sum of $107.63, which repre¬ 
sents payment of Michigan sales tax and federal excise 
tax paid at time company purchased a truck. Such taxes 
were part of the original cost of acquisition of the truck 
involved. 

(f) In the account “Office Supplies & Expenses”, add 
the sum of $140.67, which is 96.2% of the sum of $146.23, 
which is composed of $76.23 spent for office furniture and 
fixtures and the sum of $70, which was spent for machinery 
and equipment. 
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696 (g) To the expenses indicated in the prior ques¬ 
tion, under an account entitled “Royalties*’, add the 

sum of $28,324.93, which is 96.2% of the sum of $^,443.79, 
which represents alleged accrual and payment on an alleged 
royalty arrangement. This arrangement was allegedly 
made by Smith and the company in which the company was 
to pay him 5% royalty for the use of certain patents. This 
arrangement was never authorized or subsequently ap¬ 
proved by the company acting through its board of direc¬ 
tors. The arrangement was not embodied in ai^ty written 
agreement and the alleged patent involved was not essen¬ 
tial for the production of toggle clamps and pliers. Some 
of the other producers of toggle clamps and pliers do not 
have any such patents and producers of toggle clamps and 
pliers compete without relying on any sudfci patent arrange¬ 
ment The basic engineering principle behind such items is 
not a patentable principle. 

(h) During the years 1941-1944, inclusive, the company 
set up on its books various sums due per above arrange¬ 
ment. These sums were paid to the estate of Smith during 
the year 1944. On the day that the payment was made to 
the Smith estate, the company borrowed back the money 
so paid. This transaction was made on an unsecured prom¬ 
issory note bearing interest at the rate of 5%. Add the 
sum of $1,563.25, which is 96.2% of $1,624, interest paid on 
this note in 1944. 

Of course, if the sums indicated above are added as 

697 costs as current operation expenses, then the addi¬ 
tional depreciation indicated in the prior question in 

the sum of $20,280.64 would be eliminated as an item. 

Based on the facts which we have assumed in this ques¬ 
tion, and your knowledge of earnings of industrial corpora¬ 
tions since January 1, 1936, do you have an opinion as to 
what a fair and reasonable profit would be before Federal 
Income Taxes on the costs as adjusted for this company? 
A. Yes. 

Q. 'Will you indicate what that figure is? A. $34,000. 
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Q. Will yon indicate briefly bow this was obtained! A. 
The total costs, after adding the amounts to which yon re¬ 
fer and after deducting the depredation now become $510,- 
902. I no longer considered this to be a company operating 
at greater-than-average efficiency, and for this reason have 
determined that the required ratio of net income before 
taxes to net sales should be placed at 6.25%, which in round 
figures or numbers is equivalent to the average figure estab¬ 
lished in my study of the companies to which I previously 
referred. Total costs of $510,902 can now be converted to 
a reconstructed sales figure by dividing 93.75%. This fig¬ 
ure was reached by subtracting 6.25% from 100. This com¬ 
putation produces a reconstructed cost figure of 
698 $544,962. The profit, after deducting expenses in the 

amount of $510,902 becomes $34,060 which I have 
rounded out to the figure previously given of $34,000. 

Q. Doctor Badger, considering the answers to all four 
hypothetical questions, I note that for the year 1944 you 
have allowed this company a higher percentage of profit 
than you did in the year 1943. Would you like to explain 
to the Court briefly why you did that? A. This was done 
for the purpose of adjusting for the lower sales turnover 
developed in the year 1944. In other words, the sales and 
the ratio of sales to investment was lower in the year 1944 
than in the previous year. 

Mr. Curley: You may cross-examine. 

Mr. Batter: No cross-examination. 

700 Myron Fi Barkus called as a witness for and on be¬ 
half of the Respondent, being first duly sworn was 
examined and testified as follows: 


Direct Examination 
By Mr. Curley: 


Q. What is your present occupation? A. I am an ac¬ 
countant, a cost analyst for the Ford Motor Company. 
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Q. What is your occupation or rather what was yonr oc¬ 
cupation in 1943 and 1944? A. I was controller and office 
manager of Knu-Vise, Incorporated. 

Q. Do you know Mr. James Herrington the presi¬ 
dent of Knu-Vise? A. Yes, I do. 

701 Q. In the absence of Mr. Herrington who was re- 
sjwnsible for the operation of that comply? A. I 

was. 

Q. During the absence of Mr. Herrington when you were 
responsible for the operation of the company, when a major 
question of policy arose, did you consult with anyone? A. 
I would have contacted either Mr. Scofield or Mr. Portnoy. 

Q. How long were you employed by Elnu-Vise? A. From 
April, 1942 until November, 1946. 

Q. Was it your responsibility while employed by the Elnu- 
"Vise Company to maintain the books and records of the 
Petitioner in 1943-1944? A. Yes, it was. 

Q. In performing this duty with the company did you 
attempt to set up a plant ledger or record of all fixed assets 
purchased, owned and used by the company? A. Yes, I did. 

Q. In setting up this record, how did you originally treat 
expenditures for tools, dies, jigs and other such machinery 
and equipment? 


702 The Witness: I charged them to the fixed assets 
account but my first month or two accounting that 

way I was overruled by Mr. Portnoy. 

By Mr. Curley: 

Q. In other words, this policy was not continued? A. 
No, it was not. 

Q. Do you know why not? A. I had a rather lengthy dis¬ 
cussion with Mr. Portnoy on the matter and he brought out 
that by not capitalizing such items the United States 

703 government would be paying for 90% of it. 

Q. Did anyone else, any other person in control of 
the Petitioner support your position relative to this fact? 
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A. On several occasions in conferences or discussions with 
either Mr. Scofield or Mr. Herrington the matter was 
brought up and they concurred in Mr. Portnoy’s opinion. 

Q. What was that? A. They concurred in Mr. Portnoy’s 
opinion of changing them to current manufacturing ex¬ 
penses rather than fixed asset accounts. 

Q. They expressed the same reason? A. Exactly, yes. 

Q. During 1943 and 1944, was the question of accounting 
raised by you in connection with the method of handling 
invoices received from Cag Products? A. Yes. That ques¬ 
tion was taken up with Mr. Portnoy in his office regarding 
such matters. He again overruled me about accounting 
them in the fixed asset account and again stressed the im¬ 
portance that we should charge them to current manufac¬ 
turing exx)enses for the simple reason that the government 
would pay for 90% of such costs. 


704 Q. From your knowledge of the company’s oper¬ 
ation, when was a vise grip wrench first made by the 
Petitioner? 


The "V^tness: I am quite sure that the first vise 
705 wrench was produced in November of 1945. 


706 Q. What percentage of the total sales in 1943 and 
1944 was represented by the K-K model clamp? A. 
It was less than 1% of the entire production. 

Q. During the years 1943 and 1944, were any orders 
placed with the company directly without coming to the 
company through any of its selling agencies? A. Yes, sev¬ 
eral sizeable orders. 

Q. Were commissions paid on those? A Yes. 

Q. Was the Knu-Vise Company of California given stand¬ 
ard jobbers discounts? A. Yes, they were. 

Q. They were treated exactly like a jobber? A. Exactly. 

Q. Mr. Barkus, I show you two exhibits which have been 
offered in evidence as Petitioner’s Exhibit 38 and Peti- 
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tioner’s Exhibit 39 and I want yon to examine them. Would 
it be possible that there would be more than one die 
707 for the same part number produced for Knu-Vise 
during the years 1943 and 1944? 


Q. Do you know whether more than one die was made for 
the same part number for the Knu-Vise Company during 
the years 1943 and 1944? A. Yes, there were. 

Q. Was this common in the operation of the company? 
Was this a common procedure in the operation of the com¬ 
pany? 


The Witness: I would not want to call it common but 
there were several instances when dies have been made 
when they had other existing dies. 

708 By Mr. Curley: 

Q. From your knowledge of the Petitioner's books and 
records, do these books and records understate the profits 
for the years 1943 and 1944? A. Yes, they do. 

Q. How? A. Well, one of the reasons is that there was no 
provision made in tiie accounting for work in process nor 
for finished goods. There was no attempt to apply deferred 
accounting on certain expenses such as advertising and 
there was also an xmderstatement of profit due to the fact 
that certain charges that should have been charged to fixed 
assets accounts were charged to manufacturing expenses. 

Q. Mr. Barkus, were different types, different kinds of 
dies made for the production of any one part number? A. 
Are you referring to stamping dies or forging dies? 

Q. I am referring to basic distinctions— A. On a given 
clamp or plier? 

Q. The same part number I am referring to. A. The same 
part number on forgings, yes, I would say that maybe three 
or possibly four dies. In other words, there would be a 
set to make a given part of a damp—I mean, of a plier. 
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Q. Would you name those types of dies that could be 
made on the same part number? A. There would 
, 709 have to be a forging die, there would have to be a 

trimming die and there is a possibility of having a 
^ straightening die and also a coining die. 

Q. I want to show you Petitioner's Exhibit No. 38 and 
Exliibit 39 again. Is there any indication on there as to 
what type of dies they would be, whether coin dies or work- 
’ ing dies, etc.? A. I do know that they are dies pertaining 

to forgings but the invoice is very definitely not clear in 
that respect. 

Q. Could they be coin dies? A. They could be. 

Q. Did the Huron Forge Company make coin dies for 
, the company? A. Yes. 

Q. Could it be trim dies? A. Yes. 

^ Q. Did the Huron Forge Company make trim dies for 

the company? A. That is right. 

Mr. Curley: You may cross-examine. 

^ Cross-examination 

, By Mr. Batter: 

Q. Mr. Barkus, when did you leave the employ of the Peti¬ 
tioner, Knu-Vise, Incorporated? A. Some time during No¬ 
vember, 1946. 

710 Q. What was the occasion of your severance of 
relations with the Emu-Vise, Incorporated? A. I 
was requested to resign by Mr. Herrington upon his return 
** from a trip in England with Mr. Scofield. 

Q. Why were you requested to resign? A. They thought 
that I was not very attentive to my job, that is, during his 
absence and stressed the importance, that if I was acting as 
general manager I should have been more attentive. I told 
^ him at the time that I was building a home and he knew 

that before he left. I felt that as far as I was concerned 
personally that was a very important matter to me. 

Q. You were in charge of the payroll account of Knu- 
Vise, Incorporated? A. Yes, I was. 
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Q. Was there a limit to the amoimt of or size of a check 
that you could draw on that account? A. On the payroll 
account? 

Q. Yes. A. Are you speaking of an individual check? 

Q. An individual check. A. Yes, $200. 

Q. Did you draw a number of those checks to your own 
account? A. Yes, I did. 

711 Q. How much did they aggregate? A. Very close 
to $4,000. 

Q. Probably a little over $4,000, was it not? A. I do not 
know the exact figure. 

Q. All in checks of $200 or less? A. That is right 

Q. When Mr. Herrington returned from Europe, that 
disclosure was developed, was it not ? A. By me to him, yes. 

Q. And you had no authority to draw that money for 
yourself, did you? A. Yes, I did. 

Q. Did you pay it back? A. It has been paid back. 

Q. By whom? A. By the Standard Accident Insurance 
Company. 

Q. In other words, the bonding company made good your 
embezzlement? 

Mr. Curley: That is a conclusion by counseL 

The Court: That is a pretty hard characterization. 

Mr. Batter: The bonding company did make good the 
moneys that you withdrew under a surety bond that cov¬ 
ered you, is that correct? 

The Witness: That is correct. 

Mr. Batter: I have no further questions. 

712 Bedirect Examination 

By Mr. Curley: 

Q. Mr. Barkus, when Mr. Herrington returned from Eng¬ 
land and he said that he thought your services were no 
longer needed, did he, at that time, know that you had 
drawn those checks to your own account? A. No, he did 
not 

Q. When did he know it? A. In our discussions that day 
when he told me I was to resign I informed him of it. 
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Q. What did yon say to him! A. I told him that 1 had 
drawn that money and charged it to my account on the 
strength that I was to be paid a bonus for that year like I 
was tile prior year. He informed me that there was no 
bonuses to be paid. 

Q. Do you know, as a matter of fact, Mr. Barkus, that the 
corporate minutes had authorized payment of such bonuses? 
A. Yes, they had. 

Mr. Curley: That is all. 

Mr. Batter: That is alL 


722 Mr. Curley: At this time I would like to offer into 
evidence as Respondent’s Exhibit 00, a certified copy, 

which has been certified by the Secretary of Air, Depart¬ 
ment of Air, that department having assumed the duties 
and responsibilities of the Air Force, which was formerly 
under the Department of the Army. This is a certified copy 
of a letter dated June 14, 1945. It is a letter to the Com¬ 
manding Officer of the Army Air Force on Emu-Vise Com¬ 
pany and is signed by Colonel H. A. Shepard, Acting Chief, 
Production Section, Procurement Division. 

Mr. Batter: No objection. 

The Court: It is admitted as Respondent’s Exhibit 00. 

(The document above referred to was received in evi¬ 
dence and marked Respondent’s Exhibit No. 00.) 

Mr. Curley: As I have stated previously, your Honor, 
at the time the Petitioner was renegotiated, it was renego¬ 
tiated by the Air Force, which was a division of the De¬ 
partment of the Army. At this time I would like to offer 
in evidence a certified copy of the Judge Advocate Gen¬ 
eral’s office of the Department of the Army as to the ques¬ 
tion of Royalty Adjustment Act. This is an official Gov¬ 
ernment document. 

Mr. Batter: I object to it, your Honor. It has 

723 no bearing on the situation and is not binding. It is 
a self-serving document which is within the Govern- 
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ment departments as to the interpreta^on of certain acts 
of Congress. 

Mr. Curley: This Court has on many occasions received 
into evidence and used in its opinions, expressions made by 
the Judge Advocate General’s office as far as various acts 
are concerned, which are used in these proceedings. I think 
it is not binding upon this Court. It is in there to show the 
Court the views of the Department at the time this company 
was renegotiated. 

The Court: It is simply a legal opinion? 

Mr. Curley: Yes. 

The Court: It might be interesting for the Court to read, 
but it would not be evidence of any binding interpretation 
of law. 

Mr. Curley: It is not binding on the Court. It is merely 
offered to show the Court the operation of the Department 
at the time the determination was made and views ex¬ 
pressed by the Department at the time it was made. 

The Court: It is not competent evidence. I could not 
admit it as competent evidence. It is merely an interpre¬ 
tation of the Act, a valid interpretation of the Act. It will 
be admitted simply to make it convenient for the Court to 
peruse it. It has no binding effect. It is admitted with that 
understanding, that limitation, as Respondent’s Exhibit 
PP. 

724 (The document above referred to was received in 
evidence and marked Respondent’s Exhibit No. PP.) 

Mr. Curley: At this time-I would like to ask the Court 
for leave to file an amended answer to conform with the 
proof in accordance with Rule 17 of Tax Court Rules of 
Practice. I will file that answer any time that the Court 
permits me to. 

The Court: I want to know what is going to be in it. 

Mr. Curley: All right, your Honor. I am referring now 
to Docket 358-R. 

The Court: 358-R? 

Mr. Curley: That is, for 1943, that is the first case. 
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The Court: That is the first docket number in this pro¬ 
ceeding? 

Mr. Curley: Yes, your Honor. I would like to amend 
my answer in paragraph 3 to the extent that I would insert 
after the semi-colon on the fourth line— 

The Court: Let me have the docket. That is in the an¬ 
swer you are talking about? 

Mr. Curley: Yes, your Honor, which was filed May 1, 
1946. 

The Court: Let^s see paragraph 3. 

Mr. Curley: Roman numeral three, your Honor. 

725 The Court: What line? 

Mr. Curley: In the fourth line there, that starts out 
with the words eighty thousand dollars.’^ I would like 
to insert after that semi-colon now also that the excessive 
profits were not less than $130,000. Except for that, I con¬ 
tinue that provision of the answer. 

The Court: Is that aU in that answer? 

Mr. Curley: No, sir, that is only in that one paragraph, 
your Honor. Now, if your Honor will turn to, I believe it is 
the second page of the answer. The answer blocks in par¬ 
agraphs 53 and 56 into one statement. I would like to 
amend the answer as far as paragraph 53 is concerned, to 
the effect that the Petitioner’s total sales during 1943 were 
in the amount of $676,735.71 and that its sales subject to 
renegotiation for that period was $630,773.45. 

The Court: That is 1943? 

Mr. Curley: This is all 1943, your Honor, yes, sir. I 
would like to amend paragraph 54. The answer sets forth 
the costs and expenses in connection with sales that is in 
the Petitioner’s petition. I would like to amend my answer 
as to paragraph 54. 

The Court: 54? 

Mr. Curley: Denying for lack of knowledge previous 
to that time, I would like to amend it to allege the costs and 
expenses as set forth in Respondent’s Exhibit V. 

726 That is the middle column of Respondent’s Exhibit 
V. I would like to amend the prayer of that to this 
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extent: I would like to redictate the prayer as follows: 
‘‘Wherefore Respondent prays that this Court determine 
that the excessive profits herein to be not less than the sum 
of $130,000/» 

Now, that basically is all I would like to amend as far as 
1943 is concerned. 

The Court: Just a minute. Is it your position that these 
proposed amendments introduce new issues. 

Mr. Curley: No, your Honor. The issue was before this 
Court when the petition was filed. The issue was before 
this Court— 

The Court: What is the purpose of putting these par¬ 
ticular figures in here as to the amount of sales, for in¬ 
stance? 

' Mr. Curley: Well, I am just denying the petitioner's 
position setting forth ours affirmatively as to what they 
are. They are in evidence. Section 40J-E-1 states as fol¬ 
lows: “Upon such filing such Court—and I am putting 
in parenthesis here, referring to the Tax Court—^“have ex¬ 
clusive jurisdiction by order to finally determine the 
I amount, if any, of such excessive profits received or ac¬ 
crued by the contractor or subcontractor, and such deter¬ 
mination shall not be reviewed or redetermined by any 
court or agency. The court may determine as to the 
I 727 amount of excessive profits and amount either less 
than equal to or greater than that determined by 
the Board. 

That was at issue when this proceeding was filed by the 
Petitioner. I am not raising any new issues not already 
in the petition. 

The Court: Well, I understand that the Court is not 
boxmd by it in any way, by the determinations made by the 
Price Adjustment Board. It may on a proper presentation 
of issues and of fact, determine even more than the Price 
Adjustment Board had determined. The only question I 
have in my mind as to your proposed amendment is whether 
by these allegations, other than the Increased amounts 
which you are asking, introduces a new issue in the case. 
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Mr. Curley: I do not believe it is a new issne because 
the issne of cost has been pleaded by the Petitioner in para¬ 
graph 54 of Ms petition. He alleges costs. AEI am. doing 
in my allegations is to allege—deny Ms and alleging what 
we think the costs are. That makes the issne wMch has 
already been pnt in issne by the Petition. 

The Court: Do yon desire to be heard, Mr. BatterT 

Mr. Batter: Yes, yonr Honor. I have spoken about tMs 
extensively. I prefer to argue in the briefs. 

The Court: Maybe yon want to wait until he offers 
amendments to the next docket number. 

Mr. Batter: I think tMs thing is of such importance that 
I would like to argue it in a brief. 

728 The Court: I just want to know whether you want 
to wait until he makes Ms offer as to the other docket? 

Mr. Curley: In Docket Number 476-E, let’s turn to para¬ 
graph 54 of the petition and of the answer. In paragraph 
of the petition, the Petitioner pleads during the year 
ended December 31,1944, the accrued sales of the Petitioner 
amounted to $588,875.71, and it repeats that amount numer¬ 
ically in parenthesis. $563,222.00 were sales to industrial 
industries holding Government contracts. The Petitioner 
made no sales to the Government of the United States. In 
our answer to paragraph 54 we deny it for lack of knowl¬ 
edge and information and allege that the determinations 
made by the Board were based upon the statements wMch 
the Petitioner represented to the Board at the time. Now 
I would like to amend the answer so that we affirmatively 
allege that the total sales of the Petitioner for the year 
1944 was $564,536.95, of wMch $562,305.76 sales are sub¬ 
ject to renegotiation, and to further allege that in para¬ 
graph 54 the amount of excessive profits is not less than 
$85,000.00. 

In paragraph 55 of that petition, the Petitioner has set 
forth what it claims are its costs relative to renegotiable 
business and I would like to set forth in my amended an¬ 
swer the costs as are listed on Respondent’s ExMbit FF, 
in the middle column of that exMbit—^there are three col- 
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nmns —and I would like to set forth the cost under the col- 
TTrmij which is the middle one entitled “Renegoti- 
729 able’^ I wonld furthermore like to amend my answer 
to the prayer to read as follows: Wherefore, Re¬ 
spondent prays this Court to determine that the Petition¬ 
er’s excessive profits for the fiscal year ended December 
31,1944 were not less than $85,000.” 

I do not at any time create or inject into this proceeding 
any new issues. The issues were injected into the proceed¬ 
ing by the Petitioner and I merely set forth the facts as 
we believe the evidence has substantiated. 

Mr. Batter: I think it is very definitely an affirmative 
pleading that the Court is being asked to recognize. With 
the permission of the Court, I would like very much to ar¬ 
gue it in the brief. 

The Court: In the brief. Very well. In other words, 
you want me to reserve a ruling on itt 

Mr. Batter: Yes. 

The Court: That will be satisfactory to me. 


731 Mr. Curley: • • • Respondent rests, your Honor. 

Mr. Batter: Your Honor, I have here 11 royalty 
checks paid, Lapeer Manufacturing Company to the trustee 
of the estate of Frank L. McKenna. We already have 14 
of these checks in evidence. These are the balance that I 
promised to produce, bringing them up to the most recent 
date. Will we make that part of the same exhibit? 


732 The Court: The checks here will be admitted as 
Respondent’s Exhibit Number 40 and the record 
may show that the checks constituting Petitioner’s Exhibit 
40 are supplemental to the checks in Exhibit Number—^Peti¬ 
tioner’s Exhibit Number 26. 

(The documents above referred to were received in evi¬ 
dence and marked Petitioner’s Exhibit No. 40.) 
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Mr. Batter: I now offer in evidence a certified copy of 
the McKenna patent and assigned to the Detroit Stamping 
Company, certified by the Department of Commerce, XT. S. 
Patent Office. 


734 The Court: The objection is overruled. It may 
be admitted as Petitioner’s Exhibit Number 41. 

(The document above referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 41.) 


Excerpts from Exhibit E. 

MINUTES OF SPECIAL MEETING OF THE BOARD 

OF DIRECTORS 

A special meeting of the Board of Directors of Emu- 
Vise, Incorporated, was held at the offices of the Company, 
16841 Hamilton Avenue, Highland Park, Michigan, at eight 
o’clock in the evening of Friday, January 2,1942. 

The following Directors of the Company were present 
in person: 

Louis J. Portnoy 

Ralph 0. Williams 

Director absent: Frank L. McKenna 

Mr. Louis J. Portnoy acted as Chairman of the meeting 
and Mr. James A. Herrington, Vice President of the Cor¬ 
poration who was also present at the meeting, acted as 
Secretary thereof. 

Directors Portnoy and Williams each waived notice of 
the meeting and each expressly consented to the holding of 
the meeting and to consider the transaction of any and all 
business which might arise therein. 

Mr. Portnoy then made the following report to the Board: 

“Frank Leslie McKenna, who has been an officer, direc¬ 
tor, and owner of 4970 shares of the 5000 shares of author¬ 
ized and outstanding stock of the corporation, has been 
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missing and absent since October 25, 1941. The circum¬ 
stances snrronnding his disappearance are substantially as 
follows. Mr. McKenna was the owner of a small private- 
plane which he had recently acquired and was learning to 
fly. He did not, however, have the type of pilot ^s license 
' which would permit him to make cross country trips. He 
had had occasion to make certain cross country trips dur¬ 
ing which times he secured the services of a licensed com¬ 
mercial pilot by the name of-Jeffries. During the latter 

part of October, 1941, he undertook to fly from Glendale, 
California, to Seattle, Washington, and the available rec¬ 
ords indicate that this trip progressed uneventfully until 
the plane with Jeffries as pilot and McKenna as passenger 
arrived at the airport at Eugene, Oregon, where it was de¬ 
cided to remain overnight because of unsatisfactory 
weather conditions for flying. In the morning, October 25, 
1941, the journey was resumed and the plane left Eugene, 
Oregon, for Seattle after obtaining due clearance from the 
airport at Eugene. Jeffries continued to act as pilot and 
McKenna rode as a passenger. The plane failed to arrive 
at its destination or at any other airfield and despite very 
diligent search, neither the plane nor either of the occu¬ 
pants has been seen or heard from since that morning. 

‘‘Mr. Joseph Irons, a salesman for the Knu-"^se Prod¬ 
ucts Company, an affiliated concern having an office and 
place of business in Glendale, California, personally made a 
trip and spent considerable time in Eugene, Oregon, to sup¬ 
plement the rather complete and exhaustive search which 
had already been made by United States Army planes. 
Navy Patrol planes and boats along the coast, together with 
the cooperation of the Oregon State Highway Department 
and the various lumber companies who have representa¬ 
tives in this territory. Mr. Irons has personally verified 
the airport records regarding the arrival and departure of 
the plane and, as of the present date, all further searching 
has been abandoned. Mr. Jeffries, father of the pilot of 
the plane, has offered a substantial reward for information 
leading to the discovery of the plane or either of its occu- 
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pants and a similar reward lias been offered by Knn-Vise 
Prodncts Company.’^ 

Upon motion dtdy made and seconded, the following res¬ 
olution was unanimously adopted: 

Whebeas, it appears that although at the present time 
there are not sufficient facts to justify the conclusion that 
Frank Leslie McKenna is legally deceased, and 

Wheseas, many of the affairs of this corporation were 
carried on exclusively by him under his direct control and 
supervision, many problems have arisen since his disap¬ 
pearance which require decisive action if the operations of 
the Corporation are to be continued: 

Thebefobe, Be Lp Resolved that the office of President 
and Director of this corporation formerly held by Frank 
Leslie McKenna be and the said offices are hereby declared 
. to be vacant in accordance with the appropriate provisions 
of the By-Laws of the Corporation, and the remaining Di¬ 
rectors hereby elect and appoint James A. Herrington to 
act as a Director of this Corporation in place of Frank 
Leslie McKenna, to take office immediately and to hold and 
retain such office until his successor is duly elected or 
chosen. 

There being no further business to come before the meet¬ 
ing, upon motion duly made and seconded, the meeting was 
adjourned. 

Lottie J. Pobtnot, 

Chairman. 

J. A. Hebbikgton, 

Secretary. 


MINUTES OF SPECIAL MEETING OP THE BOARD 

OP DIRECTORS 

A special meeting of the Board of Directors of Knu-Vise, 
Incorporated was held at the offices of the Company, 16841 
Hamilton Avenue, Highland Park, Michigan, at eight 
o’clock in the evening of Friday, January 16,1942. 
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The following Directors of the Company were present 
in person: 

Louis J. Portnoy 

Ralph 0. Williams 

James A. Herrington 

Mr. Louis J. Portnoy acted as Chairman of the meeting 
and Mr. James A. Herrington, Vice President and Director 
of the Corporation, acted as Secretary thereof. 

Directors Portnoy, Williams, and Herrington each orally 
expressly waived notice of the meeting and each consented 
to the holding of the meeting and to consider all trans¬ 
actions which might arise therein. 

The minutes of the meeting held at the offices of the Com¬ 
pany on Friday, January 2,1942, were read and approved. 

Mr. Portnoy then made the following report to the Board 
of Directors: 

‘‘Nearly three months have now elapsed since the disap¬ 
pearance of Frank L. McKenna, formerly President, Direc¬ 
tor, and principal stockholder of the Corporation. His dis¬ 
appearance occurred under the circumstances outlined in 
the report to the Board of Directors made at the meeting 
held January 2,1942. 

“While the By-Laws of the Corporation provide and re¬ 
quire that the corporate records of the Corporation be 
maintained and kept igiAhe custody of the Secretary of the 
Corporation, it appears that as a matter of practice these 
corporate records were kept and maintained by Frank L. 
McKenna from the date of incorporation of this company 
to the time of his disappearance and despite diligent ef¬ 
forts on behalf of all of those familiar with the affairs of 
the Corporation, including search through all of the per¬ 
sonal belongings, effects, books, and records of said Frank 
L. McKenna, only a very few copies of extremely limited 
portions of the corporate records have been found and dis¬ 
covered- Diligent search for the minute book of the Cor¬ 
poration and other pertinent corporate records will be con¬ 
tinued.’’ 


On motion duly made and seconded, the following reso¬ 
lution was nnanimonsly adopted: 

Whereas, diligent search has been made for all corporate 
records of Stockholders Meetings and Directors Meetings 
held prior to the meeting of the Board of Directors held 
January 2, 1942, and 

Whereas, only a few copies of such corporate records 
have been discovered, and 

Whereas, it is regarded as desirable to maintain as com¬ 
plete as possible the corporate records of the proceedings 
of the Stockholders and Directors of this Corporation, 

Therefore, Be It Resolved that the following portions 
of the corporate records be incorporated in the proceedings 
of this meeting and that the acts of the Board of Directors 
meetings in approving said resolutions be hereby ratified 
and confirmed, it being distinctly understood that the rati¬ 
fication of the resolutions hereinafter set forth and incorpo¬ 
rated herein shall in no way nullify or affect the validity of 
such other duly approved prior acts of this Board of D^ec- 
tors even though the same are not specifically set forth 
herein: 

Articles of Incorporation of Knu-Vise, Incorporated as 
filed with the Michigan Corporation and Securities Ex¬ 
change Commission: 

We, the undersigned, desiring to become incorporated 
under the provisions of Act No. 327 of Public Acts of Mich¬ 
igan of 1931, known as the Michigan General Cor^ration 
Act, do hereby make, execute and adopt the following Ar¬ 
ticles of Incorporation, to wit: 

Article I 

The name of the corporation is Knu-Vise, Inc. 

Articlb n 

The purpose or purposes of this corporation are as fol¬ 
lows: To Manufacture, process, buy, sell, import, export, 
deal and trade in all kinds and varieties of mechanical ap- 




pliances, instnunents and machines, and any and all proc¬ 
esses and products. 

In general and in connection with the foregoing, the com¬ 
pany may carry on any other business for the manufactur¬ 
ing, processing or otherwise, and have and exercise all pow¬ 
ers conferred or which may hereafter be conferred to as the 
Michigan General Corporation Act; it being expressly pro¬ 
vided that the foregoing enumerations of specific powers 
shall not limit or restrict in any manner the general powers 
of the company. 

Article m 

The location of the corporation is the City of Detroit, 
County of Wayne, State of Michigan. 

Post Office address of the registered office in Michigan 
is 6432 Cass Avenue. 


Abticle IV 

The total authorized capital stock is 5,000 shares of no- 
par value common stock. 

The following is a description of the stock of the cor¬ 
poration with the voting powers, preferences, rights, quali¬ 
fications, limitations, or restrictions thereon. The corpora¬ 
tion shall have but one class of stock; namely, no-par com¬ 
mon stock. 

Price fixed for sale shall be one dollar per share. 

Shareholders shall have no preemptive right to subscribe 
for any increase in capital stock or other obligations con¬ 
vertible into shares to be issued by this corporation. 

The amount of paid in capital with which this corpora¬ 
tion shall begin business is $1,000.00. 

Aeticle V 

The names and business residences of each of the incor¬ 
porators and the number of shares subscribed for by each 
are as follows: 


335 


ft 



► 


ft 




ft 






Name 

Virginia E. Popkins 
Oswald Bank 
John W. Conklin 


Business Address No, of Shares 
2630 Earhart Eoad 4998 

330 Maynard Street 1 

Land Ktle Building 1 

all of Ann Arbor, Michigan 

AanciiE VI 


The names and addresses of the first board of Directors 
are as foDows: 


Name 

Virginia R. Popkins 
Morris E. Popkins 
Oswald Bank 


Address 

2630 Earhart Eoad 
Ann Arbor, Mich. 
2630 Earhart Eoad 
Ann Arbor, Mich. 
330 Maynard Street 
Ann Arbor, Mich. 


Abticle VLL 


The term of this corporation is fixed at thirty years. 

/s/ Oswald O. Bank 
VntGDnA E. Popkins 
John W. Coniin. 

State of Michigan, 

County of Wayne, ss: 

Before me a Notary Public in and for said County per¬ 
sonally appeared Virginia E. Popkins, to me known to be 
one of the incorporators of Emu-Vise, Inc., who being duly 
sworn stated that she subscribed the above articles on 
behalf of the incorporators for the intents and purposes 
therein mentioned. 

Dated: June 5,1939 

/s/ M. E. Popkins 
Notary Pviblic 

My Commission expires: Mar. 18,1941. 

Michigan Corporation and 
Securities Commission 
Filed June 12,1939. 
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Following is a copy of the By-Laws of Knn-Vise, Inc*, 
as duly adopted by the Stockholders of Enu-Vise, Inc.: 

Aeticle L 
Stockholders. 

Section 1. Annual Meeting of Stockholders. The annual 
meeting of the stockholders of the company shall be held 
annually in the principal offices of the company in the State 
of Michigan at 12 o’clock noon on the 30th day of January 
in each year, if not a legal holiday, and if a legal holiday 
then on the next succeeding day which shall not be a legal 
holiday, for the purpose of electing directors and the trans¬ 
action of such other business as may be brought before the 
meeting; and the terms of office of the directors shall con¬ 
tinue until their successors are elected and qualified. 

It shall be the duty of the Secretary to cause notice of 
each annual meeting to be mailed to each shareholder en¬ 
titled to vote at such meeting at his last known address as 
the same appears on the records of the corporation at least 
five days before the dates of such meeting; but failure to 
give notice or any irregularity in such notice or in the 
giving thereof shall not affect the validity of any annual 
meeting or of any proceedings at any such meeting. 

Section 2. Special Meeting. Special meetings of the 
shareholders may be held at the principal office of the cor¬ 
poration in the State of Michigan whenever called by the 
President, Secretary or Treasurer and shall be called by 
the President or Secretary upon written demand made 
upon either of them by shareholders entitled to vote at such 
meeting owning at least 25% of the total outstanding stock 
entitled to vote at shareholders meetings. 

Notice of each special meeting shall be mailed by the sec¬ 
retary to each shareholder entitled to vote at such meeting 
at his last known address as the same appears on the 
records of the corporation at least five days before the date 
of such meeting. No notice shall be required if all of the 
shareholders shall meet in person or by proxy such meet- 
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ing shall be valid for all purposes without notice, and any 
corporate action may be taken at such meeting. 

Section 3. Quorum. At any meeting of the shareholders 
of the holders of a majority of all of the shares of the cap¬ 
ital stock of the company present in person or by proxy 
shall constitute a quorum of shareholders for all purposes. 

If the holders of the amount of stock necessary to consti¬ 
tute a quorum shall fail to attend in person or by proxy 
at the time and place fixed by these by-laws for an annual 
meeting or fixed by notices as above provided for a speml 
meeting, a majority in interest of the shareholders present 
in person or by proxy may adjourn from time to time with¬ 
out notice other than by announcement at the meeting until 
the requisite quorum shall attend. At any such adjourned 
meeting at which a quorum shall be present any business 
may be transacted which might have been transacted at 
the meeting as originally notified. 

Section 4. Organization. The President and Secretary 
shall be Chairman and Secretary respectively of each meet¬ 
ing of the shareholders unless otherwise determined at 
such meeting. 

Section 5. Voting. At each meeting of the stockholders 
every stockholder shall be entitled to vote in person or by 
proxy appointed by instrument in writing subscribed by 
stockholder or by his duly authorized attorney and deliv¬ 
ered to the secretary of the meeting; and he shall have one 
vote for each share of stock standing registered in his 
name at the time of the closing of the transfer books for 
said meeting. 

ABTicnE n. 

Directors. 

Section 1. Number and Term of OflSce. The affairs of 
this corporation shall be managed by a board of three 
directors who shall be chosen by the shareholders at the 
annual shareholders meeting and shall hold office for one 
year or until their successors shall be elected and quali- 
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fied. It shall not be necessary that directors shall be, or 
remain shareholders. 

Section 2. Vacancies. Vacancies on the board of direc¬ 
tors may be filled by action of the remaining members of 
the board at any regular or special meeting and the direc¬ 
tors so elected shall hold ofS.ee xmtil the next regular elec¬ 
tion of directors. 

Section 3. Place of Meeting. The directors may hold 
their meeting in such place or places as the board may 
from time to time determine. 

Section 4. Eegular Meeting. A regular meeting of the 
board of directors shall be held immediately after the 
adjournment of the annual meeting of shareholders. No , 
notice shall be required for any such regular meeting of the 
board. 

Section 5. Special Meeting. Special meetings of the 
board of directors shall be held whenever called by direc¬ 
tion of the President or a majority of the directors in 
oflSce. 

The secretary shall give notice of each such meeting by 
mailing the same at least two days before the meeting or 
by telegraphing the same at least one day before the meet¬ 
ing to each director; but such notice may be waived by any 
director. Unless otherwise indicated in the notice thereof, 
any and all business may be transacted at a special meet¬ 
ing. At any meeting at which every director shall be 
present, even though without notice, any business may ^ be 
transacted- 

Section 6. Quorum. A majority of the members of the 
board of directors shall constitute a quorum, but if at any 
meeting there is less than a quorum present a majority of 
those present may adjourn the meeting from time to time. 

Section 7. Order of Business. At meetings of the board 
of directors business shall be transacted in such order as 
from time to time the board may determine by resolution. 

Section 8. Contracts. Inasmuch as the directors of the 
company have large and diversified business interests and 
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are likely to be connected with other corporations with 
which from time to time this company mnst have bnsiness 
dealings, no contract or other transaction between this 
company and any other corporation shall be affected-by 
the fact that the directors of this company are interested 
in, or are directors or officers of snch other corporations, 
if at the time of anthorizing, making or confirming any 
snch transaction there shall be present a qnomm of dis¬ 
interested directors, and any director individnally may be 
a party to or may be interested in any contract or trans¬ 
action of this company provided snch transaction diall be 
ratified by the affirmative vote of a majority of the board 
not so interested. 

Section 9. Compensation of Officers. The board of direc¬ 
tors shall fix the compensation of all officers and directors. 

A-RfTTrn-jB TTI, 

Officers. 

Section L The officers of this corporation shall be Presi¬ 
dent, Vice President, Secretary, Treasnrer and snch assist¬ 
ant officers as the board may see fit to appoint. One person 
may hold more than one office except that the offices of 
President and Vice President shall not be combined. Pres¬ 
ident, Vice President, Secretary and Treasnrer shall hold 
office for one year and nntil their successors are elected and 
qualified and one of said officers may be designated by tifie 
board of directors as the Managing Officer of this corpo¬ 
ration. 

Section 2. President. Board of directors shall elect one 
of their number as President and he shall preside over all 
meetings of shareholders and directors. He ^hall sign as 
President all certificates of stock, contracts and agree¬ 
ments of the corporation unless such x)Ower is specifically 
delegated to another person, and shall perform such acts 
as are usually incumbent upon the President. 

Section 3. Vice President. The board of directors shall 
elect one of their numbers as first vice president and one as 
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second vice president, and they shall perform all of the' 
dnties of the president in his absence or disqnalification. 

Section 4. Managing Officer. The board of directors may 
choose a managing o^er, and it shall be his duty to exer¬ 
cise general supervision and direction over all of the 
affairs of the corporation, to look after and superintend 
its operations, engage legal and patent counsel to deter¬ 
mine form of license agreements to be issued by the corpo- 
; ration and to set the fees to be charged thereupon, and to 
employ all assistants and all labor therefore, contract for 
compensation and discharge any person so employed- Pro- 
' vided, however, that the consent and approval of the board 
of directors shall be obtained before the corporation may 
become a party to any licenses or contracts unusual in 
nature, or which materially differ from the types of 
licenses or contracts usually employed by the company. 

Section 5. Secretary. The board of directors shall elect 
a secretary whose duty shall be to attend all sessions of 
and keep a record of proceedings of all shareholders and 
directors meetings. He shall serve all notices required by 
law or by the By-Laws of the corporation, file all corporate 
reports and perform such other duties as are usual to the 
office of secretary. 

The secretary shall, together with the president or vice 
president execute all deeds of conveyance, mortgage, con¬ 
tracts or other obligations of the corporation, except such 
minor contracts as are in daily use by the corporation, the 
signing of which may be otherwise provided for by the 
board. 

Section 6. Treasurer. The board of directors shall elect 
one of their number as treasurer who shall have general 
control of all financial and accoxmting matters. 

Aeotcub IV. 

Corporate Funds and Checks. 

Section 1. Execution of Checks and Corporate Papers. 
Checks of the Corporation shall be drawn only for the pur- 
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pose of carrying ont the duly authorized business of the 
corporation. No checks shall be signed until the same shall 
have been entered in the books of the corporation. All 
checks, promissory notes or other negotiable paper shall be 
drawn in the name of the corporation and signed as the 
board of directors may by resolution direct. 

Aeucslb V. 

Stock. 

Section 1. The stock shall be of such character and kinds 
as set forth in the Articles of Incorporation, shall be non¬ 
assessable and shall be transferred on the books of the cor¬ 
poration only by the return of the certificate bearing an 
assignment duly subscribed by the assignor, whereupon 
such certificate shall be cancelled and the new certificate 
shall be issued to the assignee or purchaser. 

Section 2. Execution of Certificates. Certificates of stock 
shall be signed by the President or Vice President and the 
Secretary or Assistant Secretary and sealed with the cor¬ 
porate seal and no certificate shall be valid unless so signed 
and sealed. 

Section 3. Transfer. Transfer of stock may be only made 
upon the books of the corporation and no transfer shall be 
entered except upon surrender of the properly endorsed 
certificate representing the transferred sto<^ 

Section 4. Lost Certificates. In case any certificate of 
stock shall be lost the secretary or a duly appointed Trans¬ 
fer Agent may issue a duplicate upon due proof of su<di 
loss, providing a bond is given to the satisfaction of the 
board of directors. 

Section 5. Purchase of Stock. The board of Dir^ors of 
this corporation may purdiase in the name and on behalf 
of the corporation from any proi)er funds, stock of this cor¬ 
poration, or of any other corporation, provided that all 
common stock of this corporation so purchased shall be¬ 
come Treasury stock and may be dealt with in the discre- 
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tion of the board of directors subject to the laws of the 
jurisdiction. 

Aetiglb VL 
Corporate Seal 

Section 1. Corporate SeaL The corporation shall adopt 
a seal, it shall be circular in form with the words Knu-Vise, 
Inc. arranged as herein shown. 

It shall be kept in the office of the secretary and affirmed 
to all instruments requiring the seal by law, resolution or 
custom. For purposes of identification an impression of 
the seal shall be put onto the minutes of the corporation 
and certified by the secretary. 

abticlb vn. 

Pascal Year. 

Section 1. Fiscal Year. The fiscal year of this corpora¬ 
tion shall be the calendar year. 

Abticslb Viii. 

Dividends. 

Section 1. Declaration of Dividends. The Board of di¬ 
rectors shaU, subject to the laws of the jurisdiction, declare 
dividends upon any class of stock from either earned sur¬ 
plus or net earnings at any time and in any form they may 
deem expedient 

Section 2. Stock Dividends. The board of directors may 
convert actual surplus into capital by the declaration of 
stock dividends from time to time in an amount not in ex¬ 
cess of the duly authorized unissued common stock of the 
corporation. Common stock issued as a dividend shall be 
fully paid and non-assessable. Whenever the payment of 
the stock dividend to any shareholder will result in the is¬ 
suing or holding of fractional shal% shall be paid in cash 
at a price determined by the last recorded sale on any stock 
exchange upon which said stock may be listed. 
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AsncLB XI 

Amendment of By-Laws 

Section L The board of directors shall have the power 
to make, amend and repeal the by-laws of the company by 
a vote of the majority of all of the directors at any regnlar 
or special meeting of the board, provided, that notice of 
intention to make, amend or repeal the by-laws in whole 
or in part shaU have been given at the next proceeding 
meeting; or without any such notice by a Vote of two-thirds 
of all of the directors. 


Besolntion of Board of Directors adopted Angnst 3,1939 
—^Authority to Open Bank Account: 

^‘Be it resolved that the National Bank of Detroit, De¬ 
troit, Michigan, hereinafter referred to as the Bank, be and 
hereby is designated as the depository of this corporation, 
and ti^t the Bank be and hereby is authorized to accept for 
credit to this corporation and/or for collection any and all 
checks, drafts, notes, and other negotiable instruments, 
when endorsed in the name of this corporation in writing, 
by rubber stamp, or otherwise, with or without a designa¬ 
tion of the party making such endorsement. 

<<That any or all funds standing to the credit of this cor¬ 
poration with the Bank in said account or accounts may be 
withdrawn upon checks, drafts, notes, orders, or other un¬ 
dertakings for the payment of money when signed in the 
name of this corporation by any two of the following: 

Edward B. Glen President 

S. E. Schneider Secretary 

B. Williams Stockholder 

Lawrence P. McPharlin Vice-President 

whose signatures shall be duly certified to the Bank, and 
the Bank hereby is authorized to honor and pay any and 
all checks, drafts, notes, and orders so signed, without in¬ 
quiry as to the <urcumstances of issue or the disposition of 
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the proceeds thereof, withdrawn to the individual order or 
tendered in payment of individual obligations or for deposit 
to the individual accounts of the ofiBcers above-named or 
other officers of this corporation, or otherwise. 

*^That these resolutions and tiie authority hereby con¬ 
ferred shall remain in full force and effect until notice to 
the contrary in writing shall be received by the Bank, and 
that the Secretary and any director of this corporation be 
' and each of them hereby is directed and authorized to cer¬ 
tify these resolutions to the Bank under the seal of this cor¬ 
poration or without such seal, and with like effect in either 
case.” 

• •••••• 

Resolution of Board of Directors adopted June 6,1941— 
Authority to Open Bank Account: 

“Be It Resolved that the WABEEK STATE BANK OF 
DETROIT, Detroit, Michigan, be, and it is hereby desig¬ 
nated a depository of this Corporation, and that said Bank 
be and hereby is authorized to accept in accordance with its 
rules and regulations, for credit to the accoxmt of this Cor¬ 
poration and/or for collection, any and all checks, drafts, 
notes, orders and other negotiable instruments when en¬ 
dorsed in the name of this corporation in writing, rubber 
stamp, or otherwise, and with or without a designation of 
the party making such endorsement. 

“That any and all funds at any time standing to the 
credit of this Corporation with the Bank in any account, or 
otherwise, may be paid out or withdrawn upon checks, 
drafts, notes, orders or other instruments for the payment 
of money, when signed in the name of this corporation by 
any one of the following: 

Frank L. McKenna President and Treasurer 

James Herrington Office Manager. 

“The signatures of the foregoing shall be duly certified 
to the Bank by the Secretary. 
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“The Bank is hereby authorized to honor and pay any 
and all cjhecks, drafts, notes, orders or other instruments 
for the payment of money, so signed without inquiry as to 
the circumstances of issue or disposition of the proceeds 
thereof, or whether payable to the order of any such person 
signing or countersigning the same, or in their individual 
capacities, or for deposit to the individual credit of the per¬ 
son so signing, or to the individual credit of any of the other 
officers, or otherwise. 

“These resolutions, and the authority hereby conferred 
shall remain in full force and effect until notice to the con¬ 
trary in writing shall he received by the Bank, and that the 
Secretary and any Director of this Corporation be, and 
each of them hereby is directed and authorized to certify 
these Resolutions to the Bank under the seal of this Corpo¬ 
ration, or without such seal and with like effect in either 
case.” 

• •••••• 

Resolution of Board of Directors adopted June 6,1941— 
Authority to Borrow and Pledge Collateral: 

“Be it Resolved, That the President and Treasurer, 
Frank L. McKenna, of this Corporation he, and is hereby 
authorized for and on behalf of said Corporation, to nego¬ 
tiate and procure loans from WABEEK STATE BANK 
OF DETROIT, Detroit, Michigan, from time to time as he 
may deem necessary, and to discount with said Bank com¬ 
mercial and other business paper belonging to this Corpo¬ 
ration made or drawn by or upon third parties ^without 
limit as to amount, and he hereby is authorized to pledge 
to said Bank the bills receivable, stocks, bonds or other 
property of the Corporation as security for any moneys so 
borrowed, and to offer the bills receivable of this Corpora^ 
tion to said Bank for re-discount. 

“Be It Further Resolved, That all notes for or other evi¬ 
dences of such loans and the endorsement or transfer of all 
paper discounted be signed by the President and Treasurer 
and countersigned by none and that no notes or other such 
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evidences or endorsements or transfers given to said Bank 
shall be valid unless so signed and countersigned. 

‘‘And Be It Further Resolved, £hat said WAREEK 
STATE BANK OF DETROIT, Detroit, Michigan, is 
' hereby authorized and directed to pay the proceeds of any 
such loan or discount as directed by said officers by whom 
so signed and countersigned, whether so payable to the or¬ 
der of any officer so signing or countersigning or any of 
said officers in their individual capacities or not, and 
whether such proceeds are deposited to the individual 
' credit of the officer so signing or countersigning, or to the 
individual credit of any of the other officers or not. This 
resolution to continue in force until notice to the contrary 
in writing is duly served on said Bank.” 

There being no further business, upon motion duly made, 
seconded and carried, the meeting was adoumed. 

Louis J. Pobtitoy, 

J. A. BfeRKmoTON, ChairmcM, 

Secretary. 
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STATEMENT OF QXTESTIONS PRESENTED. 

The questions are: 

1. Is a petition to review a determination of excessive 
profit by the Tax Court in a renegotiation case well 
grounded when: 

A. The Tax Court found that petitioner was contrac¬ 
tually obligated to pay to another, annually, a percent¬ 
age of petitioner’s gross sales, but decided that the 
amount so paid would be treated as if part of petition¬ 
er’s profit during the years in question. 

B. The Tax Court refused to compel respondent spe¬ 
cifically to plead the nature of its aflBrmative claims and 
of its defenses,' although such pleadings are required 
by the prior decisions and the Rules of Practice of the 
Tax Court. 

2. Did the Tax Court thereby exceed its power and juris¬ 
diction? 

3. Was the effect of the Tax Court’s procedure and de¬ 
cision (a) to take property of petitioner contrary to, and 
(b) to deprive petitioner of rights guaranteed by, the Fifth 
Amendment to the Constitution of the United States? 
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United States Cout of Appeals 

Fob the Disteict of Columbia Cibcuit 


No. 11,106 - 7 


Kbtu-Visb, Incobpobatbd, Petitioner, 

V. 

Wab Contbacts Pbice Adjustment Boabd, Respondent. 


Petition to Review Decision and Determination of the 
Tax Ck>nrt of the United States. 


BRIEF OF PETITIONER, ENU-VISE, INC. 


JURISDICTIONAL STATEMENT. 

This is a petition to review a determination of excessive 
profits by the Tax Court of the United States under the Re¬ 
negotiation Act of 1943 (Act of April 28,1942, c. 247, Title 
IV § 403; 56 Stat. 245, as amended; U. S. C. Title 50, App., 
§ 1191).* 

The unilateral orders of the War Contracts Price Ad¬ 
justment Board were made on October 1, 1945 and on 
March 6,1946 (Renegotiation Act of 1943, subd. d.) (Ap¬ 
pendix 23-4, 65) Petitioner filed petitions for redetermina- 

* Carrent war contracts are affected bj the Benegotiation Act of March 23, 
1951, (PJj. 9, 82nd Cktngress, Ist Session, Title I), and with re8]peet to cer¬ 
tain classes of material, the Benegotiation Act of 1948 (Act of May 21, 1948, 
PXi. 547, 80th Congress, 2nd Session, $ 3). 
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tion in the Tax Court of the United States, in accordance 
with the provisions of subdivision (e) of said Act. (Appen¬ 
dix 11,48) The case bearing Tax Court Docket #358-B re- 
lates to petitioner’s alleged excessive profits for the year 
1943; Docket #476-R to alleged excessive profits for the 
the year 1944. The two cases have been consolidated upon 
this petition for review by order of this Court. 

The Tax Court conducted hearings in the two cases, upon 
a consolidated record, at Detroit, Michigan, in November 
1949, and on January 25, 1951, filed a consolidated memo¬ 
randum opinion, unreviewed by the Court as a whole. (Ap¬ 
pendix 109-131) The Tax Court entered separate orders 
(Captioned “Decision”) on January 26,1951. (Appendix 
131-2) 

Petitions for review by this Court under the Internal 
Revenue Code, Subtitle Ch. 5, Subch. B (Act of Febru¬ 
ary 10, 1939, c. 2, 53 Stat. 1 and ff., as amended; U. S. C. 
Title 26, §§ 1140-1146 Inch) were duly and timely filed by 
petitioner. (Appendix 1-5) 

Jurisdiction is grounded upon the Renegotiation Act, 
upon Section 10 of the Administrative Procedure Act (Act 
of June 11,1946, c. 324, § 10, 60 Stat. 243, U. S. C. Title 5, 
§ 1009), and upon Sections 1141 and 1142 of the Internal 
Revenue Code (U. S. C. Title 26, §§1141,1142). 

STATEMENT OF CASE. 

(Where the ^mbol appears, reference is to the Tax Court opinion 

as paged in the Appendix. Where the symbol **A** appears, reference is to 
other material in the Appendix.) 

A. The McKenna Obligation. 

The Tax Court found:* 

Petitioner is a Michigan corporation. It was incorpo¬ 
rated on June 12,1939 (T. C. 109, A. 335). Its business at 
the time of its incorporation and until 1941 was the sale of 

* Idanj of the baekgronnd facts are undisputed, and were correctly found 
by Uie Tax Court. It is the conclusion of the Tax Court, and its treatment of 
ultimate facts, which gire rise to this controversy. , 
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toggle damps (T.C. 109-10)—devices which hold pieces of 
metal in place during drilling and welding operations—^used 
principally by the aircraft industry (T.C. 113, A. 189-190). 
The territory in which the clamps were sold by appellant 
was the Eastern part of the United States. Until 1941, the 
clamps sold by appellant were manufactured by Frank L. 
McKenna, who engaged in business under the assumed 
name of ‘‘McKenna Manufacturing Company.(T.C. 111.) 
McKenna also operated a sales corporation in California 
under the assumed name “Emu-Vise Products Company,^’ 
whose territory was the Western part of the United States 
(A. 153,155-6). 

At the significant period in the year 1941, McKenna was 
not the sole stockholder of petitioner. Until June 2, 19^1, 
his former wife, from whom he had separated, owned 1,000 
shares (20%) of the 5,000 shares outstanding, McKenna 
owned the remaining 80%.* (A. 208-9) 

McKenna, until 1937, had been employed by Detroit 
Stamping Company, a large manufacturer of toggle clamps 
which held patents upon certain features of the clamps 
which had been invented by McKenna. (T.C. 110) After 
petitioner had been incorporated, in October, 1939, patent 
litigation brought by Detroit Stamping Company against 
McKenna and petitioner terminated, and a license agree¬ 
ment was entered into whereby McKenna and petitioner 
agreed to pay a 5% royalty upon infringing devices (T.C. 
Ill, A. 156-8). However, McKenna succeeded in inventing 
around the Detroit Stamping Company patents, and in and 
after 1941, no royalties were paid under the agreement to 
the patentee. (T.C. Ill, Joint Exhibit lA, A. 94.) 

During the years prior to 1942, McKenna’s operations 
were relatively small (T.C. 116). His business was con¬ 
ducted in a neighborhood store and flat (A. 187). At the 
close of the year 1940 petitioner’s capital was impaired 
(T.C. 119). 

* The Tax Court apparenilj overloohed this fact, and made no findings con¬ 
cerning it, althongh the evidence was nncontradict^ and clear. 
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In March of 1941, the records of petitioner, of McKenna 
Manufacturing Company, and of Knn-Vise Products Com¬ 
pany (the latter two companies being assumed name en¬ 
terprises operated by McKenna) were in a state of con¬ 
fusion (T.C. Ill, A. 152-3). All had been commingled in 
the books which had been kept. No competent bookkeeping 
had been employed. The witness Portnoy, a Certified Pub¬ 
lic Accountant, was retained to properly record the trans¬ 
actions which had taken place, and to properly allocate 
them as between the three enterprises (T.C. 111). 

Seemingly impressed by the magnitude of the assigned 
task, Portnoy suggested to McKenna that the three enter¬ 
prises be merged into one (T.C. 111). McKenna objected 
and insisted that McKenna Manufacturing Company be 
the producer, petitioner the seller, and that McKenna per¬ 
sonally receive manufacturing profit (T.C. Ill, A. 15^5). 
Portnoy testified that McKenna based his objections on the 
ground that he did not wish to lose the benefit of his 
achievements (A. 154-5) (e.g. the development of the busi¬ 
ness, the invention around the Detroit Stamping Company 
patent, and his own patent). Doubtless, also, he was in¬ 
fluenced by the fact that his estranged wife was then a 
holder of stock in petitioner corporation, and the fact that 
petitioner’s financial condition was quite insecure at the 
time. 

Portnoy suggested an arrangement with petitioner 
whereby McKenna would receive a percentage of peti¬ 
tioner’s sales. McKenna was satisfied with that arrange¬ 
ment, and the i)ercentage was fixed at 5%. (A. 154-6, T.C. 
111-2.) It also was agreed between Portnoy and McKenna 
that the latter, doing business as Emu-Vise Products Com¬ 
pany, would retain its selling rights in the Western part of 
the United States (A. 155). 

Portnoy made entries upon the books in accordance with 
these discussions, having the effect of merging” the op¬ 
erations of petitioner and of McKenna Manufacturing 
Company, as of January 1,1941 (T.C. Ill, A. 160). There- 
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after (inclnding the years 1943 and 1944) McKenna’s 
estate was credited with ‘‘royalty” of 5% of petitioner’s 
gross sales (T.C. 115, A. 160) including sales to Elnu-Vise 
Products Company. 

No formal agreements were drawn reflecting the trans¬ 
actions, although McKenna discussed the matter with his 
attorney (T.C. 112, A. 219).* The corporation had a Board 
of Directors, consisting of McKenna and Ralph Williams 
(T.C. 112), but it had never met; Williams did not know 
until after McKenna’s disappearance that he held such 
office (A. 242).** 

In May of 1941, before leaving Detroit, McKenna ap¬ 
pointed the accountant Portnoy to the Board (A. 152,168), 
but no formal minutes reflecting the “merger” were 
adopted (T.C. 112). McKenna also, before his departure 
acquired the stock of his estranged wife (A. 208-9). 

In October of 1941, McKenna disappeared while travel¬ 
ing i>y plane on the West Coast (T.C. 112). 

During the period under consideration there was no 
change in the basic nature of the clamps, although they 
were redesigned and changed from time to time, and altered 
to meet the requirements of particular customers (T.C. 
114). 

Petitioner, in 1947, ceased actively to engage in busi¬ 
ness, and sold its business to Lapeer Manufacturing Com¬ 
pany, a corporation in which the McKenna estate had no 
interest, the stock of which is owned by petitioner’s presi¬ 
dent (Herrington) and attorney (Scofield). Lapeer Manu¬ 
facturing Company entered into an agreement with the 
McKenna estate under which the latter receives 5% of the 
former’s gross sales. (A. 215, Exhibits 25-26). 

* Within a few months after the transactions were completed, McKenna left 
Detroit for California, and there disappeared while on a plane trip in October, 
1941. His body was not found until 19^ (T.C. 112). 

** The Tax Court said, in its opinion (T.C. 128|) that Williams was an 
active director in 1941. lite only tMtimony on the point was that of Williams, 
respondent’s witness, who testified (A. 242) that he never attended a meeting 
until 1942, and did not know he was a dilator until after McKenna had dis¬ 
appeared. 
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Although, with the exceptions noted, all of the foregoing 
underlying facts were found by the Tax Court, it con¬ 
cluded that the “ royalties accrued during the years 1943 
and 1944, in the aggregate amount of $63,531.77 were “not 
proper costs of renegotiable sales.” It ascribed, as the 
“primary reason” for its conclusion, that petitioner “has 
not proved the existence of a bona fide contract between pe¬ 
titioner (appellant) and McKenna upon which such royalty 
payments may be based.” (T.C. 128.) 

It further noted, in support of its conclusion, that because 
of the relationship between McKenna and the corpora¬ 
tion, the alleged agreement “is subject to special scrutiny” 
to determine its bona fides; that the by-laws of the corpora¬ 
tion required that unusual licensing agreements be ap¬ 
proved by the Board of Directors (See A. 340 for the pro¬ 
vision referred to) and that section of the by-laws had not 
been complied with; and that the alleged agreement was not 
in writing. The fact that the royalties were actually paid, 
said the Tax Court, “is of little or no force” . . . “to 
prove the deductibility of such charges.” (T.C. 128.) 

It went on to say that there was not “adequate consid¬ 
eration to support the royalty payments” (T.C. 128-9) be¬ 
cause McKenna’s only patent—^the cam action clamp pat¬ 
ent—affected only a small part of petitioner’s production. 
McKenna’s engineering and development of the toggle 
clamps sold by petitioner, according to the Tax Court, was 
not patentable “or in any way property which the petitioner 
(appellant) might not freely use for the use of which it 
would be required to pay a royalty or other consideration. ” 
(T.C. 128-9.) 

B. Procedure in the Tax Court. 

(1) General Statement. 

The War Contracts Price Adjustment Board had de¬ 
termined that petitioner’s profits for the two years in ques¬ 
tion (1943 and 1944) were excessive in the aggregate 
amount of $115,000 (T.C. 109), or approximately the 


7 


amoimt of the royalties plus $50,000. The Tax Court de¬ 
termined that the petitioner’s profits for those years were 
excessive in the amount of $155,000 (T.C. 131). 

The schedules contained in the Tax Court opinion (T.C. 
117-19) show that no dividends were paid by petitioner dur¬ 
ing any of the years 1040 through 1945. Petitioner’s re¬ 
ported surplus, at the beginning of the year 1943, was 
$39,937.69. At the close of the year 1944, it was $68,893.08, 
an increase of $28,955.39.* 

Counsel for respondent stated to the Tax Court that ad¬ 
ditional tax assessments were contemplated dependent 
upon the outcome of the renegotiation proceedings (see, for 
example. Transcript 6/14/49, pp. 3, 7, and A. 145). If pe¬ 
titioner were adjudged liable for those additional taxes, its 
surplus would further be reduced. 

After the War Contracts Price Adjustment Board made 
its determinations, comprehensive petitions for redetermi¬ 
nation were properly filed by petitioner in the Tax Court 
(A. 11,48). The petitions dealt extensively with facts rele¬ 
vant to the payments to McKenna and with facts calcu¬ 
lated to show that petitioner’s reported profit was reason¬ 
able. The original answers of respondent-appellee merely 
admitted, denied, or, for alleged want of knowledge, neither 
admitted nor denied the allegations of the petitions. The 
answers alleged no affirmative facts and asserted no af¬ 
firmative defenses (A. 41, 79). 

The pertinent rules of the Tax Court are Buies 14, 15, 
17,19d, 32 and 64, which are set forth at length in the sup¬ 
plement to this brief. The rules, in substance, require: 

That an answer be ‘*so drawn as fully and com¬ 
pletely to. advise the petitioner and the Court of the 
nature of the defense” and that it contain a state¬ 
ment of any facts relied upon for defense or for af¬ 
firmative relief. (Buie 14.) 


* According to Joint Exhibit 4D to the Stipnlation of Facts, A. 107, if effect 
is given to respondent’s contentions, the respective figures before renegotiation 
are; Surplus 1/1/43, $39,937.69; 12/31/44, $143,350.24; Increase $103,412.55. 
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That motions to amend, prior to a hearing, be ac¬ 
companied by the proposed amendment, and that dur¬ 
ing a hearing, amendment **in stated particulars’^ may 
be allowed. (Rule 17.) 

That as to any new matter pleaded in an answer, the 
burden of proof is upon respondent. (Rule 32.) 

That such rules apply with equal force to renegotiation 
cases (Rule 641) and that “any claim for the redetermina¬ 
tion of an amount of excessive profits greater than the 
amount shown in the notice of determination shall be made 
by the respondent in his answer filed under Rule 14, or in 
an amendment thereto filed under Rule 17 at or before the 
time of the hearing” (Rule 64 EH). 

Although issue a^ to the sufficiency of respondent’s an¬ 
swers arose on the opening statements of counsel (A. 146- 
150), and from time to time thereafter (reference infra), 
respondent expressly refused to amend or to amplify its 
answers. After the hearing had concluded and the matter 
had been submitted, with leave gran^d over objection by 
petitioner, respondent filed amended answers. (A. 43, 83.) 
The amended answers alleged totals asserted by respond¬ 
ent, but did not define or explain respondent’s claims. 

(2) Pboceedings at the BDeaeing Befoee the Tax Couet. 

In June of 1949, appellant moved for a continuance of 
the hearings. Argument on the motion is referred to in a 
misleading manner by the Tax Court in its opinion. (T.C. 
125-6.) The transcript of the argument shows that peti¬ 
tioner’s counsel correctly predicted that the matter would 
take about a week to try. (Transcript 6/14/49, p. 3, line 
17).* Respondent’s counsel said that was a “gross exag¬ 
geration,” and the case would not take over a day and a 
half. (Transcript 6/14/49, p. 7, lines 15-18). Much of the 
argument related to the inability of counsel to stipulate the 

* The txanseript refenred to is not part of the printed appendix. 
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facts (e.g. Transcript 6/14/49, p. 5, lines 2-3) and petition¬ 
er’s counsel said:* 

“ • • • on May ITth, counsel advised me of a great 
mass of documents that he proposed to bring into this 
case, without assuming any burden of proof. We have 
been assembling those documents and we have been 
going through them. The information he gave me at 
Qiat time, simply involved six accounts in each year, 
without the detail of the item comprised therein. Yes¬ 
terday afternoon, when I asked for a schedule of them, 
I was advised I would not receive them * * *.” 

During the period between June and November, 1949, a 
stipulation of facts was prepared which was tendered to 
the Tax Court when the hearing opened on November 17th 
(A. 91.) In accordance with rights reserved in the stipula¬ 
tion, petitioner objected to paragraphs 2 and 4 thereof, con¬ 
sisting of respondent’s adjusted computations of petition¬ 
er’s profit and condition for the year 1943 and 1944. These 
adjusted computations offered no explanation of the ad¬ 
justments which were made. 

Petitioner’s objection and the argument thereon appears 
at A. 146-150. The ruling and the colloquy preceding it fol¬ 
lows (A. 150): 

(( • • • Batter: I would like to say just one word. 
The one thing that Mr. Curley overlooks entirely in 
this case is that after all we do have pleadings in these 
things. We cannot discard and ignore all pleadings. 
That is one thing. If we have some pleadings it seems 
to me they must serve a purpose. The Respondent 
talks about assuming the burden for the first time 
now. He talks about going ahead with proof; but after 
all he is pleading nothing and has declined to plead 
anything when specifically requested. 

“The Court: As I get it from the Respondent’s 
statements, he does have, at least, lurking in his mind, 
the thought of asking for a larger amount of ex- 

• In its opinion (T.C. 126) the Tax Court lifted an excerpt from this 
statement and attempted to d^tort it into an admission that petitioner knew 
the natnre of respondent's claims, the very thing petitioner's counsel said had 
not been disclosed to him. 
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cessive profits than those determined by the Board. Is 
that correct? 

‘‘Mr. Curley: If the proofs follow as I anticipate I 
would like to file an amended answer merely to con¬ 
form with the proofs on that point—^jnst to the amount 
of excessive profits. 

“The Court: I think that I am going to rule on 
this. It seems to be simply a question of parrying on 
the question of the burden of proof. 

“Mr. Batter: Your Honor, it is more than that, it is 
a question of preparation for trial. We also have the 
question of the plea^gs. 

“The Court: I think that the arguments all point to 
the proposition that it is a question of whose burden 
it is. I think it is the burden of the Petitioner to 
show the proper costs. If he does that, of course, that 
eliminates any other theories as to what would be the 
proper elements of cost. It is my holding that the 
burden is on the Petitioner to assume and sustain the 
burden of proof on the question which seems to be in¬ 
volved here. I will overrule the objection to these ex¬ 
hibits to the stipulation and to the paragraphs re¬ 
ferred to in the stipulation. Call your first wit¬ 
ness. • • • »» 

See also, colloquy at A. 157, where petitioner's counsel 
said that he was “wholly in the dark’’ as to respondent’s 
position. 

The matter again arose during redirect examination of 
petitioner’s witness Herrington (A. 209-211). Excerpts 
follow: 

“The Court: I am talking about the amendment to 
. the answer. I say there has been no proposal to amend 
the answer to date. I am not ruling on any question 
whether he is entitled to amend it or not, and I can’t 
know just what his proposal is, if any, unless he sub¬ 
mits an offer to amend. I will say tMs: That so far 
as the introduction of evidence is concerned, to estab¬ 
lish a relative fact or to establish facts not covered by 
the issues as framed in the pleadings, if evidence out¬ 
side of those issues is offered and objection is made. 


and an offer to amend the pleading at the conclusion 
of the testimony were made, based upon the evidence 
and was objected to, it would not be permitted. 

“Mr. Batter: I think we are on that bridge right 
now. 

“The Court: I don’t so consider it. I haven’t seen 
it yet. 

“Mr. Batter: Am I to understand that you do not 
consider the particular paragraphs of the stipulation 
in evidence? I understood that was the very intention 
of placing that stipulation in evidence. The para¬ 
graphs I objected to have definitely not appeared in 
the pleadings. 

“Mr. Curley: The issue is in the pleadings, your 
Honor, right in the pleadings; in both cases the peti¬ 
tioner sets forth his sales costs and profits subject to 
renegotiations. That puts in issue of whether they 
had an amount of sales, the amount of cost, and the 
amount of profit that is at issue in this case. 

“The Court: I think that is true. I think the bur¬ 
den is on the petitioner to establish the facts that have 
been alleged and denied. Now, you don’t particularly 
list in the answer what costs may or may not be in¬ 
cluded or may not have been included in the petition 
as presented. It doesn’t have to specify. It is the bur¬ 
den upon the petitioner to show Ihe s^es, the amount 
that is renegotiable and the costs and all of the ele¬ 
ments that go into the makeup of the proposition, 
whether or not according to the petition there is or is 
not excessive profits. 

“Mr. Batter: If your Honor please, indulge me for 
a moment. We do have that in the stipulation in para¬ 
graphs 1 and 3. We have all of lhat in para^aphs 
1 and 3. It is to paragraphs 2 and 4 which is dis¬ 
tinguished and differs from 1 and 3 that my objections 
have been directed. 

“The Court: Just what evidence do you have in 
mind that has been offered here lhat is outside the 
issues? 

“Mr. Batter: The contents of paragraphs 2 and 4 of 
the stipulation which varies the profit and loss, per the 
books in a number of particulars, without any l^t the 
particulars in which it was varied are pleaded. 
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“The Court: It is your contention, I take it, that 
the respondent has to show in his answer by way of 
aflSrmative answer— 

“Mr. Batter: Exactly. 

“The Court: I am holding against you on that.’’ 

During the hearing, petitioner repeatedly objected to 
evidence tendered by respondent on the ground that it was 
outside the scope of the pleadings. (See A. 238-9, 244.) 

Long prior to the time when the hearing opened, re¬ 
spondent’s witness Kurtz, an accountant on the stajff of the 
FBI (A. 243) examined petitioner’s books and prepared 
comprehensive schedules which he gave to respondent’s 
counsel and which were offered by respondent as exhibits 
at the hearing. He testified on cross-examination that the 
data contained in these exhibits had previously been with¬ 
held from petitioner’s counsel, who had requested an oppor¬ 
tunity to examine it and had been refused such oppor¬ 
tunity. (A. 267-8.) 

Even though these same exhibits afforded the basis for 
respondent’s claim and the Tax Court’s determination that 
petitioner’s profits were excessive in an amoxmt exceeding 
that determined by the War Contracts Price Adjustment 
Board, respondent’s coimsel argued (A. 271-2): 

“Mr. Curley: If your Honor please. I would like to 
make one statement here. This court, in the Nathan 
Cohen case, determined that the burden of proof is 
upon the Petitioner. The Petitioner in this case has 
afieged certain sales costs and profits in its petition. 
We have denied them. It is at Ms request that we ex¬ 
amined the books and records. Now, in support of his 
burden of proof, all the Petitioner has done is bring in 
certain statements allegedly taken from Ms books and 
records. He has made no effort to justify the ex¬ 
penses, and has shown no evidence here of the costs in¬ 
volved—^that they are proper costs in tMs procee^g. 
All we are doing now is challenging the propriety of 
these costs wMch he alleges are proper costs.” 



The Tax Court ruled (A, 272): 

it m m m Court: That was the basis of my ruling 
on the Petitioner’s motion to strike. I believe it was, 
certain matters in the stipulation of fact, holding that 
the burden of proof has not shifted from the Peti¬ 
tioner to the Eespondent in respect to matters which 
Respondent might present by way of impeaching or 
challenging or disproving, if he might, the case as 
made out primarily by the Petitioner.” 

At the conclusion of the hearing, respondent’s counsel 
asked for leave to amend. The following transpired (A. 
326) : 

tf • m m ipjjg Court: Just a minute. Is it your posi¬ 
tion that these proposed amendments introduce new 
issues? 

“Mr. Curley: No, your Honor. The issue was be¬ 
fore this Court when the petition was filed. The issue 
was ^fore tins Court— 

“The Court: What is the purpose of putting these 
particular figures in here as to the amount of sales, 
for instance? 

“Mr. Curley: Well, I am just denying the petition¬ 
er’s position setting forth ours affirmatively as to what 
^ey are. They are in evidence. Section 403-E-l states 
as follows: ^Upon such filing such Court’—and I am 
putting in parenthesis here, referring to the Tax Court 
—^‘have exclusive jurisdiction by order to finally de¬ 
termine the amount, if any, of such excessive profits 
received or accrued by the contractor or subcontractor, 
and such deteirmination shall not be reviewed or re- 
determmed by any court or agency. The court may 
determine as to the amount of excessive profits an 
amount either less than equal to or greater that 
determined by the Board.’ 

‘‘That was at issue when this proceeding was filed by 
the Petitioner. I am not raising any new issues not 
already in the petition. 

“The Court: Well, I understand that the Court is 
not bound by it in any way, by the determinations made 
by the Price Adjustment Board. It may on a proper 
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presentation of issues and of fact, determine even more 
than the Price Adjustment Board had determined. The 
only question I have in my mind as to your proposed 
amendment is whether by these allegations, otiher than 
the increased amounts which yon are asking, introduces 
a new issue in the case. 

‘‘Mr. Curley; I do not believe it is a new issue be¬ 
cause the issue of cost has been pleaded by the Peti¬ 
tioner in paragraph 54 of his petition. He alleges 
costs. All I am doing in my allegations is to allege— 
deny his and alleging what we think the costs are. That 
makes the issue which has already been put in issue by 
the Petition. 

The matter was left to be argued in briefs. The Tax 
Court allowed the amendment (T.C. 127.) 

STATUTES AND EULES INVOLVED 

These are set forth in an appendix by way of supplement 
to this brief, as permitted by Rule 17, (c), (5), of the Rules 
of this Court. 


SUMMARY OF ARGUMENT 
L Jurisdiction and Scope of Review 

These matters were dealt with in petitioner’s answer to 
respondent’s motion to dismiss and the amendment there¬ 
to, which are printed as a supplement to this brief. 

Unless the Court requests further argument, the matter 
will not be dealt with in this brief. 

n. Payments to McKenna 

A. The Tax Court’s findings and its decision are irrecon¬ 
cilably in conflict. The Tax Court found that petitioner, 
prior to March of 1941, was not engaged in the business of 
manufacturing clamps, but merely in that of selling clamps 
manufactured by McKenna; that McKenna had developed 
and engineered the clamps later manufactured by peti¬ 
tioner; that until March of 1941 McKenna manufactured 
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those clamps; that McKenna was nnwilling to relinquish his 
individually-owned manufacturing business to petitioner 
when the suggestion of merger was made^ but insisted upon 
an agreement whereby he would receive (whether as roy¬ 
alty, rent, commission, or whatever name may be ascribed 
to it) a percentage of 5% of petitioner’s gross sales; that 
McKenna relinquished that manufacturing business to the 
corporation (not then solely owned by him) under such an 
agreement whereby he would receive an amount equal to 
5% of petitioner’s gross sales, and thereafter petitioner 
engaged in the manufacture of the clamps and paid the 5% 
to McKenna. On those facts so found, the Tax Court 
determined that the agreement was not proved. 

B. Such a determination by the Tax Court is arbitrary, 
capricious, confiscatory, and without support in the record. 
(Compare Eastern Machinery Co. v. Under Secretary of 
War, 86 App. D. C. 331,182 F(2) 99). 

C. The Tax Court is without jurisdiction or statutory or 
constitutional power to make such a determination. The 
phrase “excessive profits” as used in the Benegotiation Act 
expresses a definite, determinable standard. lAchter v. Z7. S., 
334 U. S. 742, 785, 68 S. C. 1294,92 L. Ed. 1694,1726. Eene- 
gotiation is, in effect, an ex post facto determination of the 
final net compensation to be paid to a producer for his 
product during war time {lAchter case, supra). 

The Govermnent cannot, under the guise of recapturing 
excessive profit, compel a producer to operate at a loss. 
The Benegotiation Act does not provide for such an arbi¬ 
trary expropriation of property, nor will the Fifth Amend¬ 
ment permit it (compare U. 8. v. Pewee Coal Co., 341 U. S. 
114,95 L. Ed. Adv. Op. 550). Nor can the Government treat 
as profit costs actually incurred by reason of valid and sub¬ 
sisting contractual commitments made prior to the war 
contracts in question and prior to the enactment of the 
Benegotiation Act The power of the Tax Court is limited 
to the determination and recapture of excessive profit In 
the instant case, the Tax Court, while finding facts which 
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established that the money paid to McKenna was measured 
by petitioner's production and was paid in discharge of a 
legal obligation incurred by petitioner in 1941, concluded 
that it had power to prevent petitioner from recovering the 
amount so disbursed out of the proceeds of the goods sold. 
It arbitrarily determined that the money so disbursed was 
profit subject to recapture by the Government. The statute 
does not empower the Tax Court so to determine. Compare 
Social Security Board v. Nieretko, 327 U. S. 358, 66 S. C. 
637, 90 L. Ed. 718 as quoted in Lowell Wool By-Prodttcts 
Co. V. War Contracts Price Adjustment Board, decided by 
this Court July 12,1951. If the statute were construed and 
applied to grant such power to the Tax Court, it would be 
unconstitutionaL 

D. The substantive validity and binding effect of the 
transaction between McKenna and petitioner must be 
judged by the law of Michigan, Erie Railroad Co. v. Tomp¬ 
kins, 304 U. S. 64, 58 S. C. 817, 82 L. Ed. 1188. The Tax 
Court did not attempt to look to that law. Instead, it en¬ 
deavored to create rules of substantive law for determin¬ 
ing the validity and effect of the contract. This it could 
not do. Colgate-Palmolive Peet Co. v. National Labor Re- 
lations Board, 338 U. S. 355, 70 S. C. 166, 94 L. Ed. 161. 
Had the Tax Court looked to the law of Michigan, it would 
have reached a contrary conclusion. 

in. Procedure in the Tax Court 

In renegotiation cases, there is great need both for ade¬ 
quate channels of procedural due process and for careful 
conformity to those channels.^’ lAchter v. U. S. 334 U. S. 
742, 754,68 S.C. 1294,92 L. Ed. 1694,1709. 

“The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to know 
the claims of the opposing party and to meet them. ’ ’ Morgan 
V. U. S. 304 U. S. 1,58 S. C. 773,82 L. Ed. 1129. That is one 
of “those fundamental requirements of fairness which are 
of the essence of due process.*’ (See Morgan v. U. S., supra.) 
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The Tax Court Buies are properly designed to require 
the framing of specific, distinct issues by pleadings. Ee- 
spondent, in the instant case, asserted a claim to afi&rmative 
relief, as to which it was required to bear the burden of 
proof. Respondent did not file such an answer as was con¬ 
templated by the Buies; in fact, it expressly refused so to 
answer. Not only did it refuse to disclose its claim for 
affirmative relief, but also it refused to disclose the nature 
of its defense, or to state facts relied upon in defense. Such 
facts had been marshalled by respondent’s investigation 
and were known to respondent long before the time that 
the hearing began. 

Although petitioner consistently asserted its right to be 
apprised of respondent’s claims and defenses, the Tax 
Court refused to hold respondent to the standards provided 
by its Buies and required petitioner to proceed ii^ the mat¬ 
ter without specific issues having been framed and without 
affording petitioner an adequate opportunity to know and 
to meet the claims of its adversary. Petitioner submits that 
it was thereby denied procedural due process. It is to these 
aspects of the case, and not to specific evidentiary rulings 
of the Tax Court, that petitioner’s argument is directed. 

AEaUMENT 
A. Introductory 

During the war years 1943-1944, petitioner, a small indus¬ 
trial unit, sold its clamps to the aviation industry, in com¬ 
petition with other manufacturers. Petitioner’s cl^ps were 
priced competitively, at a figure calculated to reimburse its 
cost of production and to leave a profit. Petitioner reported 
an aggregate net profit, before taxes, during the years 
1943-44 of $155,226.40 (T.C. 117). Five years later the Gov¬ 
ernment in effect has attempted to reprice the commodities 
then sold, and to take from petitioner its entire reported 
profit before taxes for the two war years, by determining 
that $155,000 was “excessive profit.” Petitioner is left but 
$226.40 of its reported profit with which to pay taxes, and, 


18 


in addition, the Government is now asserting additional tax 
claims predicated upon the outcome of the renegotiation 
proceeding (see transcript 6/14/49, pp. 3, 7; also A. 145). 

From the close of 1942 until the close of 1944, the increase 
in petitioner’s reported surplus was only $29,000 (T.C. 
119). No dividends were paid during any of those years. 
Obviously, what the Tax Court has done is to spell peti¬ 
tioner’s doom, unless this Court grants relief. In effect, the 
Tax Court has expropriated, without compensation, peti¬ 
tioner’s capital and surplus. 

In IJ. S. V. Pewee Coal Co., 341 U. S. 114, 95 L. Ed. Adv. 
Op. 550, it was held that the Government could not constitu¬ 
tionally take over and conduct defendant’s business and 
compel defendant to absorb a resulting operating loss. We 
submit that it is equally unconstitutional for the Govern¬ 
ment, five years after petitioner’s output of clamps had 
been sold to Government contractors, to confiscate so much 
of the proceeds of the sales that petitioner is destroyed. 

Benegotiation begins where income taxation ends. Lickter 
V. U. S., 334 U. S. 742 ; 68 S. C. 1294, 92 L. Ed. 1694. It 
results from the exercise of the war powers of Congress 
(id.). It is in the nature of conscription of goods (id.), to 
“promote a policy of wide distribution of prime contracts 
and subcontracts, even to comparatively high margin pro¬ 
ducers” (id. 768). It is an “attempt to determine a fair 
return on war contracts, under conditions where actual 
experience alone could disclose what was fair” (id. 784)— 
to recapture that part of what was left, after taxes were 
paid, which is “excessive” as defined by lexicographers 
(see id., n. 37, p. 785) rather than lawyers—^in common 
parlance, to stop profiteering. 

Benegotiation is different from taxation. The Sixteenth 
Amendment expressly empowers Congress to levy taxes on 
income, from whatever source derived. 

“It is now generally agreed that the income tax is not 
limited to ‘net income’ but may under certain circum¬ 
stances be imposed upon gross income. The courts have 
repeatedly viewed deductions as matters of legislative 
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grace, so that ‘net income^ becomes a statutory rather 
than an economic concept under which items whi<di 
might be considered as gross income by the business 
man are treated as taxable income by statute/^ 1 Mer~ 
tens, Law of Federal Income Taxation (1942), 186-7. 

And see Deputy v. DuPont, 308 TJ. S. 488, 493, 60 S.C. 363, 
84 L. Ed. 416. 

Even for purposes of income taxation, however, limits 
are placed on the powers of Congress. As was held in 
Helvering v. Edison Brothers Stores, (CA 8) 133 F. (2d) 
575, 579; cert. den. 319 U. S. 752: 

“The principles controlling in the decision of the 
questions stat^ are established. The Treasury De¬ 
partment cannot, by interpretative regulations, make 
income of that which is not income witfin the meaning 
of the revenue acts of Congress, nor can Congress, with¬ 
out apportionment, tax as income that which is not in¬ 
come within the meaning of the Sixteenth Amendment. 
Eisner v. Macomber, 252 TJ. S. 189, 40 S. Ct. 189, 64 L. 
Ed. 521, 9 A. L. R. 1570; M. E. Blatt Co. v. XJnited 
States, 305 U. S. 267, 59 S. Ct. 186, 83 L. Ed. 167. • • • 
What is or is not income within the meaning of the Six¬ 
teenth Amendment must be determined in each case ‘ac¬ 
cording to truth and substance, without regard to form. ’ 
Eisner v. Macomber, supra [252 XT. S. 189, 40 S. Ct. 
193,64 L. Ed. 521,9 A. L. B. 1570]. The meaning of tibe 
word ‘income’ in the Sixteenth Amendment and in the 
acts of Congress pursuant to the A mendment is that 
given it in common speech and every day usage. Old 
Colony B. Co. v. Commissioner, 284 TJ. S. 552, 52 S. Ct. 
211, 76 L. Ed. 484; United States v. American Truck¬ 
ing Ass’ns., 310 U. S. 534,60 S. Ct. 1059,84 L. Ed. 1345. 
In the construction of the revenue acts in question here, 
and of the administrative regulations interpreting them, 
we may put aside as not controlling the meaning of in¬ 
come in the language of accountancy and economics. 
Nor can the ruling of one administrative department of 
the government concerning incmne accounting control 
that of another department made for an entirely differ¬ 
ent purpose under another act of Congress. Old Colony 
B. Co. V. Commissioner, supra.” 




20 


And see Commissioner v. Wilcox, 327 U. S. 404 ; 66 S.C. 
546,90 L. Ed. 413. 

In renegotiation, snch limitations are firm. The sine quo 
non of renegotiation is the existence of excessive profit in 
the sense of every-day usage. There can be no profit until 
costs are reimbursed. Deduction of costs from gross re¬ 
ceipts to determine profit for renegotiation purposes is a 
matter of right, not a matter of legislative grace. 

Especially must that be true when the difference in the 
practical operation of the two types of exaction is consid¬ 
ered. At least theoretically, a producer can compute in 
advance and accrue contemporaneously his tax liability. He 
knows that if, and when, he has engaged in a transaction 
having tax consequences, a tax in a measurable amount 
results. Eenegotiation is different. No one knows, tmtil 
renegotiation takes place, whether any and if so how much 
of the profit retained by the producer after taxes will be 
recaptured by the Government. 

It will not do to say that a producer, dissatisfied with so 
uncertain a situation, should go out of business; Congress 
sought to encourage, not to discourage, war production, and 
to distribute such contracts ‘‘even to comparatively high 
margin producers,” {Lichter case, supra). Hence, it must 
be said that if the purpose of the Benegotiation Act is not 
to be defeated, the Tax Court lacks power to treat as 
“profit” that which, in law, upon undisputed facts, is 
“expense,” as in the case of the disbursements to McKenna 
now under consideration. 

It is true that taxation and renegotiation are related. 
Both are governmental exactions. When renegotiation has 
taken place, a producer who has paid or accrued his taxes 
upon his reported profit is entitied to credit to reflect the 
reduced profit resulting from renegotiation. 

Furthermore, in renegotiation, the law provides that 
items of cost which are deductible under the Internal Bev- 
enue Code will be taken into account in renegotiation [Act, 


s. (a) 4 (B)].* But iSie Board, or the Tax.'Court, is ^charged 
by the same section to determine costs by^sndi method as 
properly reflects snch costs.. That method may in some 
cases, bnt need not in all cases, be the same as the metiiods 
prescribed by the Internal iBevenne Code. Whenever >an 
item is dedn<^ble under the Code, it is deductible for rene¬ 
gotiation. It does not follow that only snch items as are 
deductible under the Code are deductible for renegotiation. 
A profit in fact must exist before-renegotiation can take 
place. 

It was with reference to renegotiation, too, ^that the 
Supreme Court, in the case, said (754); 

**• • • there is great need both for adequate channels 
of procedural due process and for care^ conformity 
to tiiose channels. * • • "Within procedure thus author¬ 
ized * * * resulting injustices can and should be care¬ 
fully examined and as far as possible relieved.’’ 

,B. As to the Obligation to McKenna 

It is dear that the law of Michigan determines the'ques¬ 
tion of idiether petitioner was legally dbl^ted ito Mc¬ 
Kenna under the facts found by the Tax Court. Erie EdU- 
road Co, v. Tompkins, 304 IT. S. 64, 58 S.C. 817, 82 L. Ed. 
1188; ChutrarUp Trust Co. v. York, 326 U. S. 99,65 S.C. 1464, 
89 L. Ed. 2079; Cohen v. Beneficial Industrial Loon Corpo¬ 
ration, 337 U. S. 541, 69 S.C. 1221,93 L. Ed. 528. If, under 
the law of Michigan, the corporation cannot escape liability 
to McKenna—^if the payments made were made in pursu¬ 
ance of a subsisting legal liability—^the Tax Court cannot 
arbitrarily say that the obligation to .pay was non-existent. 
Federal administrative agencies cannot, on the grounds of 
policy, refuse to follow State law as to the validity of con¬ 
tracts whidi are not interdicted by Act of Congress. They 
cannot, unless expressly authorized so to do, create a Fed¬ 
eral substantive law of contracts. Colgate-PahnoUve-Peet 

* Nererthdess, evidence of rerorte of Bevenxxe Agents, offered. petitioner, 
was exehxded on respondent’s wjeetioxu (A. 181-5). ' 
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Co. V. National Labor Relations Board, 338 IT. S. 355, 70 
S.C. 166, 94 L, Ed. 161. 

No such authority is lodged in the Tax Court by the 
Renegotiation Act The sine qiu> non of renegotiation is the 
existence of a profit in fact The power which the Act vests 
in executive agencies is to capture or to recapture for the 
Government that portion of the profit which is determined 
to be excessive. But such power can be exercised only when, 
and to the extent, that a profit in fact exists. And amounts 
' which a producer of goods is legally obligated, by State 
law, to pay to another by reason of having produced the 
' goods cannot, by some administrative legerdemain, be con¬ 
sidered to be profit Under Michigan law, upon the facts 
found by the Tax Court, McKenna could have sued appel¬ 
lant and, in such action, have recovered $63,500 from it 
The Tax Court, therefore, cannot say that petitioner’s 
obligation to pay such sum to McKenna was not proved. 

The Tax Court purported to apply common law principles 
in reaching its conclusion. It misconceived those principles. 

It was said in Securities and Exchange Commission v. 
Chenery Corporation, 318 U. S. 80, 94, 63 S.C. 454, 87 L. 
Ed. 626: 

“Congress has seen fit to subject to judicial review 
such orders of the Securities and Exchange Commis¬ 
sion as the one before us. That the scope of such re¬ 
view is narrowly circumscribed is beside the point 
For the courts cannot exercise their duty of review un¬ 
less they are advised of the considerations underlying 
the action under review. If the action rests upon an ad¬ 
ministrative determination—an exercise of judgment 
in an area which Congress has entrusted to the agency 
—of course it must not be set aside because Gie review¬ 
ing court might have made a different determination 
were it empowered to do so. But if the action is based 
upon a determination of law as to which the reviewing 
authority of the courts does come into play, an order 
may not stand if the agency has misconceived the law. 
In either event the orderly functioning of the process of 
review requires that the grounds upon which &e admin- 
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istrative agency acted be clearly disclosed and adequate¬ 
ly sustain^ *Tbe administrative process will be 
vindicated by clarity in its exercise.’ Phelps Dodge 
Corp V. Labor Board, 313 U. S. 177, 197. What was 
said in that case is equally applicable here: *We do not 
intend to enter the province that belongs to the Board, 
nor do we do so. All we ask of the Board is to ^ve dear 
indication that it has exercised the discretion with 
which Congress has em^^wered it. This is to affirm most 
emphatically the authority of the Board.’ Ibid. Compare 
United Stales v. Carolina Carriers Corp., 315 XJ. S. 475, 
488-90. In finding that the Commission’s order cannot 
be sustained, we are not imposing any trammels on its 
powers. We are not enforciM formd requirements. We 
are not suggesting that the Commission must just^ its 
exercise of administrative discretion in any particular 
manner or with artistic refinement. We are not sticking 
in the bark of words. We merely hold that an adminis¬ 
trative order cannot be upheld i^ess the grounds upon 
whidi the agency acted in exercising its powers were 
those upon which its action can be sustained.” 

A similar piindple is stated in Arenas v. V. 8,, 322 XT. S. 
419,432,64 S.C. 1090,88 L. Ed. 1363: 

“• • • it has been held that if an official acts solely 
on grounds which misapprehend the legal rights of the 
parties, an otherwise unreviewable discretion may be¬ 
come subject to correction.” 

See also Miller v. U. 8., 294 XJ. S. 435, 440, 55 S.C. 440, 

79 L. Ed. 977. 

^ _ 

The law of Michigan is settled that Knu-Vise, Ihc. cannot 
escape liability under the contract; first, because it accepted 
and received the benefits, and, second,^ because it ratified 
the contract. 

A corporation whidi accepts and receives the benefit of 
a contract cannot under settled Michigan law deny liability 
thereunder whether the contract is unauthorized or irregu¬ 
larly made {Donovan v. Halsey Fire Engine Co., 58 Mifth. 
38, 24 N. W. 819) or ultra vires {Duluth etc. Railway Co. 
V. Wilson, 200 Midi. 313,324,167 N. W. 55; Mead v. Detroit^ 
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Traverse Realty Co,, 251 Mich- 478, 232 N. W. 355). This 
doctrine sometimes has been said to rest npon an absolnte 
mle of law, sometimes npon estoppel and sometimes npon 
the doctrine that a contract will be implied from receipt of 
the benefits. (See, for example. Miller v. Stevens, 224 Mich. 
626, 195 N. W. 481). 

The Sixth Conrt of Appeals reviewed a nnmber of Michi¬ 
gan anthorities and applied the doctrine against a Michigan 
tmstee in bankmptcy in Lackawanna Pants Manufacturing 
Co. V. Wiseman, 133 F. (2d) 482. 

Moreover, nnder Michigan law and general law alike, 
this contract was ratified by the corporation. Corporations 
are bonnd by the acts of agents to the same extent as natnral 
persons. Roger Angstman Co. v. Liggett Spring and Axle 
Co. 267 Mich. 620, 255 N. W. 428. If a corporate officer or 
agent enters into a contract withont being anthorized to do 
so, bnt which conld have been anthorized in the first in¬ 
stance, snch a contract may nevertheless become binding 
nx)on the corporation if ratified expressly or by implication. 
Fletcher Cyclopedia of Corporations, §752. Not only may 
acts in excess of authority be ratified, bnt informal or ir¬ 
regular action may also be ratified. Ibid. Batification re¬ 
sults from accepting and retaining the benefits of the con¬ 
tract. Ibid. §767. Michigan authorities applying these 
principles are: Clement, Bane <& Co. v. Mich. Clothing Co., 
110 Mich. 458, 68 N. W. 224; Mich. Cent. R. R. v. C. K. & 
S. R. R., 132 ^ch. 324,93 N. W. 882; Rutile v. >What Cheer 
Mining Co., 153 Mich. 300,117 N. W. 168; National Security 
S Trust Co. V. NUes Boor Check Co., 222 Mich. 510, 193 
N. W. 199. 

Fraud was not claimed, proved, or relied upon by re¬ 
spondent nor by the Tax Court in this case. In Michigan, 
“It is elementary that fraud will not be presumed but must 
be established by a preponderance of evidence.” Hotoard v. 
Reaume, 310 Mich. 119, 125, 16 N. W. (2) 686, and cases 
dted. In Mayflower Hotel Stockholders* Protective Com¬ 
mittee V. Mayflower Hotel Corp., 84 App. D. C. 275, 173 
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]^2 416, this Court died decmons holding that self^ealing 
contracts were “prestimptively frandnlent nnless expresdy 
anthorized or ratified by the sto<^olders.” In Midngtati, 
however, no snch presnmption applies.. In Epstein y: Ui 8i, 
(CA6) 174 F2 754, 768, it is held: 

“ [18] In this case, it may well be doubted whether,, 
under &e law of Michigan (where these transactions 
took place), the nondisclosure by appellants of interest 
in the Epps companies and th^ receipt of dividends' 
therefrom could be termed even a constructive fraud. 
The Michigan- statute provides: ‘No contract of any- 
corporation made with any director of such corporation^ 
Or with a partnership or other group or association of 
which any such director shall be a member or with any 
other corporation of which such director may be a mem¬ 
ber or director and no contract between corporations^ 
having common directors shall be invalid'because-of 
such respective facts alone. When the validity of any 
such contract is questioned, the burden of proving the' 
fairness to the contracting parties of any such contract 
shall be upon such director, partnership, other group 
or association, or corporation who shall be asserting, 
the validity of such contract' Act 327j P.' A; 1931, Sec. 
13, subd. 5, M. S. A. §21.13, subd. 5.* 

Since a contract between a corporation and a director- 
of such a corporation, or. with a group of which he may 
be a-member, is not invalid because of that fact, su<fiir 
a contract cannot be said to be fraudulent because of 
that fact Of course, if there is an active fraud on the 
part of a director in contracting or dealing with'his ^ 
coloration, the fraud would vi&te the contracts But 
aside from the intervention of active fraud, a contract 
is not invalid merely because it is between a corporations 
and a director owing it a fiduciary duty. Since the stat¬ 
ute declares that such a contract is not invalid, but only 
requires proof of fairness by iiie one asserting its valid¬ 
ity, when its validity is questioned, sudbi a contract is* 
no^ even iDLcivil cases, presumptively-invalidior. con¬ 
structively fraudulent: • • • >» 


* CX. 1929; §i60.1S.. 
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See, also, Pergament v. Frazer 93F Snpp. 13, 22-3 (D. C. 
EJ). Miclu) and cases cited. 

Morever, if this were a case where the corporation sought 
to avoid the contract, relief would be denied to it. By force 
of the Mifibigan Corporation Code cited above, the contract 
was within the power of the corporation and was valid if 
properly authorized. Hence, it could be—and in fact was— 
ratified. Even a trustee in bankruptcy would not be heard 
to say that no contract had been made. Greene v. Record 
struction Finance Corp. (CA 1) 100 F2 34; and see, also, 
Westerhtnd v. Black Bear Mining Co. (CA 8) 203 F 599; 
Schreiber v. Butte Copper Zinc Co. 98F Supp. 106. 

Under the undisputed facts of the instant case, McKenna 
in April, 1941, owned a manufacturing business, McKenna 
Manufacturing Co. At that time, he owned some, but not 
all of the stock of petitioner corporation, which was purely 
a sales corporation, selling products manufactured by Mc¬ 
Kenna. Petitioner’s capital then was impaired, it pos¬ 
sessed no earned surplus. 

In consideration of petitioner’s promise to pay to Mc¬ 
Kenna 5% of petitioner’s gross sales, McKenna turned his 
manufacturing business over to petitioner, thus enabling 
petitioner both to manufacture and to sell the clamps. 
Clearly, in the absence of such agreement by petitioner, 
McKenna would have retained his manufacturing business 
and would have received the bulk of the gross income re¬ 
ported by petitioner during the later years. 

The Tax Court now holds that petitioner could have had 
the benefit of that bargain without sustaining any of the 
burden. Such a holding defies law and common sense alike. 

But let it be assumed, as the Tax Court would assume, 
that no bilateral agreement was made in 1941; that the 
corporation did n 9 t then bind itself to a bilateral contract. 
Nonetheless, McKenna indisputably tendered the manufac¬ 
turing business to the corporation on condition that he 
receive 5% of its gross sales, and the corporation accepted 
the tender and engaged in the manufacturing business. 
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Certainly, so long as it did so engage in bnsiness, it was 
obliged to pay the specified amonnt, if not by way of royalty, 
then by way of rent, commission, quantum meruit, or some¬ 
thing else. It conld escape the obligation only by ceasing to 
engage in the business and by returning to McKenna the 
engineering data, tools and dies, and other manufacturing 
facilities which he had tendered to it In that event, the bulk 
of the profit which the Tax Court ascribed to petitioner 
would have gone to McKenna. 

Whether or not the transaction was an arms-length trans¬ 
action, the question deemed so significant by the Tax Court, 
is actually beside the point. There was, in fact and in law, 
a transaction, which the Tax Court cannot simply brush 
aside as a nullity. 

The result in the Tax Court demonstrates the wisdom of 
its Buie 14 requiring an answer *^so drawn as fuUy and 
completely to advise the petitioner and the Court of the 
nature of the defense.” The Tax Court became so enmeshed 
in evidentiary data and in figures that it never really 
appreciated the nature of the issues before it, nor the sig¬ 
nificance of the facts which it found to exist. Petitioner, 
being in ignorance for the most part of what the ftlftimR of 
the respondent were, had no adequate opportunity to sim¬ 
plify the matter for the Tax Court and to eliminate the con¬ 
fusion. A gross miscarriage of justice resulted. 

0. Lack ci Proceduxal ]>ae Process 

The Tax Court has held, many times, that particularity 
in pleading is essential to a fair hearing. Illustrative cases 
follow: 

In Oilman v. Commissioner of Internal Revenue, 18 
B.TA. 1277, after hearing, respondent sought to amend his 
answer and to allege fraud. The motion was denied because 
the burden of proof of fraud is on respondent, and • • 
petitioner must be put on notice that such a charge is to be 
made and permitted to prepare his defense thereto in 
advance of hearing.” 


Califomia Brevnng Ass^n, v. Corrmissioner of Internal 
Revenue, 43 B.T Jl 721, was cited by the Tax Court in the 
instant opinion (T.C. 22). In that case, petitioner was 
denied leave to amend its petition at the hearing when the 
facts had been known for at least four months. The opinion 
says (725-6): 

“• • • Although such rulings are matters within the 
discretion of the Board, this discretion may never be 
arbitrary and must be controlled by sound reason and 
fairness. Neither side may take undue advant^e of 
the other, whether purposely or not The discretion of 
the Board may not be exercised to permit one party to 
proceed unless the other has been given a fair oppor¬ 
tunity to meet the issue. • • • It was entirely unrea- 
I sonable, therefore, that petitioner, having known the 
facts more than four months, should, on the day of 
the trial, after three days’ notice, present an issue re¬ 
quiring an entirely new investigation and considera¬ 
tion.” 

In Fowler v. Commissioner of Internal Revenue, 40/ 
BTA, 1293, the item involved was a loss from fore- 
' closure of real estate, claimed by petitioner to be an ordi- 
nary loss and by respondent to be a capital loss. Eespondent 
was permitted to amend his answer **to conform to the 
proof” and by amendment to claim that cost was not proved. 
The Tax Court held that the facts supporting a claim for 
afiEbrmative relief must be pleaded, and the pleader has the 
burden of proving such facts; that a denial is not an allega¬ 
tion of facts and therefore cost was not in issue. It said 
(1269): 

“Obviously, the Commissioner cannot profit by a 
motion to amend his answer to conform to the proof, 
which proof he contoads is a failure of proof on the 
I)art of his adversary to prove a fact which was not 
in issue up to that time. ’ ’ 

Neither the Nathan Cohen case, 7 T.C. 1002, nor the 
Aircraft Screw Products Co. case, 8 T.C. 1039, relied upon 
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by the Tax Court in its opinion (T.C. 22); support its 
conclusion. The Cohen case clearly supports petitioner’s 
position. 

In the Cohen case, the Tax Court said (1010-11): 

** Disposition of the ultimately contested issue of 
whether and to what extent petitioner’s profits from 
war contracts were excessive seems to us to be dictated 
in this proceeding by application of the principle of 
burden of proof. The Under Secretary of War deter¬ 
mined that petitioner’s profits‘were excessive to the 
extent of $32,000. The claim that they were not, in 
that or any amount, is made in the petition filed here. 
Despondent now seeks to have the amount increased to 
$43,000. This claim was made by answer as required by 
our Rules of Practice (Buie 64-111). The rules further 
provide (Rule 64-1): 

“Except as otherwise prescribed by this Rule, pro¬ 
ceedings for the redetermination of excessive profits 
under the Renegotiation Act shall be governed by the 
existing Rules of Practice before this Court. • • • 

“Rule 32 provides: 

“The burden of proof shall be upon the petitioner, ex¬ 
cept as otherwise provided by statute, and except that 
in respect of any new matter pleaded in his answer, it 
shall be upon the respondent 

“There is nothing in the statute forbidding expressly 
or by implication the result thus arrived at by the rules 
that the present petitioner has the burden of proof with 
respect to any amount up to that originally determined 
as excessive, and that the respondent has the burden in^ 
resp^ to any additional amounts proposed for the first 
time in his answer in the present proceeding. The legis¬ 
lation, it is true, emphasizes the independence of pro¬ 
ceedings for redetermination of excessive profits and 
refers to them as *de novo.* There is little doubt that 
it was intended that the evidence taken and* the judg¬ 
ment exercised should to no extent be limited by that' 
of the Renegotiation Board or a Secretary. 

“Nevertheless, the mechamcal requirements of an/y 
litigation call for some method by which the inertia 
of even balance can be eliminated. Upon one of Ae 
parties there must be placed the obligation to initiate 
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the proceeding and to go forward by placing in evidence 
some basis for its disposition. Similarly, when at any 
other point in the hearing the opposing evidence is of 
' substantially equal stren^, the necessity for some con¬ 
clusion likewise exists. That situation is the traditional 
' and classic occasion for application of principles deal¬ 
ing with the burden of proof. See Ahrath v. N. E. By. 
Co., L. B. 11; Q. B. Div. 440, 455; 11 A. C. 247; Jones, 
‘The Law of Evidence,^ 3d e<L, 238; Thayer, ‘A Prelim¬ 
inary Treatise on Evidence,’ 357, 358; Pennsylvania 
Railroad Co. v. Chamberlain, 288 U. S. 333, 3^; Dis¬ 
trict of Columbia v. Vignau (App. D. C.), 144 Fed. (2d) 
641. There is no reason to assume that Congress intend¬ 
ed such problems in renegotiation cases to be incapable 
of solution; and there is every justification for the 
belief that, when jurisdiction in such cases was en¬ 
trusted to the Tax Court, it was on the assumption that 
' its procedure and practice would be adopted as far as 
reasonably consistent wilh renegotiation proceedings.*^ 
(Emphasis supplied.) 

That is a holding that the petitioner has the burden of 
proving that its profit was not excessive, but cannot be held 
liable for an amount in excess of the determination reviewed 
unless the respondent has pleaded and has assumed and 
discharged the burden of proving the existence of such 
excess. Petitioner’s costs can be questioned; but they are 
not in issue without pleadings, nor can respondent shift to 
petitioner the burden of adducing evidence on the question 
of costs. 

In the Aircraft Screw Products Co. case, 8 T.C. 1039, 
supra, the Board found petitioner’s profit to have been 
excessive in the amount of $85,000. In so determining, the 
Board had approved and allowed, as a cost, an item of inter¬ 
est The respondent urged disallowance of that interest 
Belying on the Cohen case, the Tax Court said (1042): 

' “The burden of proof is, accordingly, upon respond¬ 
ent to establish that this payment was, in fact, not in¬ 
terest, but a distribution of profits. Nathan Cohen, 7 
T.C. 1002.” 
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The burden so imposed, it is to be noted, embraced the 
interest allowed by the Board in determining profit to have 
been excessive in the amonnt of $85,000, as well as the 
interest inclnded in the additional excessive profit claimed 
by the respondent. The decision, therefore is inconsistent 
with the rulings of the Court during the hearings in the 
instant case, as weU as with the opinion under consideration. 

The Tax Court also cited, in support of the practice 
followed, Farr v. Commissioner of Internal Reve¬ 
nue, 11 T.C. 552. In that case, petitioner moved at the start 
of the hearing to incorporate an argument in its petition 
based entirely upon facts theretofore stipulated. Hill, 
Judge, reserved ruling and, after the conclusion of the 
hearing, granted the motion. In the instant case, the facts 
relied upon never were disclosed, and the respondent re¬ 
fused to make his motion until the end of the hearing. 

Respondent argued, and the Tax Court ruled, that peti¬ 
tioner had the burden of proving that its costs were prop¬ 
erly charged. Even if that were the law, it affords no justi¬ 
fication for the procedure adopted by the Tax Court. The 
failure of the respondent, in a matter of this sort, definitely 
to raise an issue, excuses the petitioner from introducing 
proof on that issue. Fleming v. Harrison (CA 8), 162 F. 
(2d) 789, 791. The language of this court, in Sheridan- 
Wyoming Coal Co. v. Krug, 83 App. D. C. 162,168 F. (2d) 
557, 559, is applicable here: 

<<The Tninimum under the Rule* is that the adver¬ 
sary party must be sufficiently advised to prepare his 
defense, and that the Court must be sufficientiy informed 
to determine the question presented. Defenses cannot 
be made to legal propositions in the abstract, nor do 
mere legal conclusions present questions upon which the 
Court can pass. Justiciable cases and controversies 
arise upon facts.’* 


Of dvil Procedure. 
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' When, in snch vital matters of procedure, the Tax Court 
brushed aside its own rules and precedents, the proceedings 
were rendered unfair. It is one thing to depart from rules 
and precedents in exceptional cases where literal applica¬ 
tion would result in a miscarriage of justice. It is quite 
another thing to depart from such rules and precedents 
merely to allow counsel to follow his preconceived strategy 
of non-compliance. The latter was the situation in the 
instant case. Eespondent, at all stages of the proceeding, 
before or during the hearing, had at its disposal all of the ’ 
facts needed for the preparation of a proper answer, and 
knew what its claims and defenses were. If the Tax Court 
had not condoned respondent’s strategy by its rulings, a 
proper answer would have been filed, definite issues would 
have been framed, and petitioner would have been enabled 
properly to prepare for the hearing and properly to present 
its case. By permitting respondent to conceal the nature of 
its claims and defenses, the Tax Court rendered the result¬ 
ing hearing disorganized, inadequate and unfair. 

Proceedings which are essentially unfair do not conform 
to constitutional standards of due process. Illustrative of 
this principle is Morgan v. XJ. 8., 304 U. S. 1, 58 S.C. 773, 
82 L. Ed. 1129, where, among other things, the court said; 

“The right to a hearing embraces not only the ri^t 
to present evidence but ^so a reasonable opportunity 
to know the claims of the opposing party and to meet 
them. (18) • • • 

“Congress, in requiring a ‘full hearing’, had regard 
to judicial standards,—^not in any technicid sense but 
with resi)ect to those fundamental requirements of fair¬ 
ness which are of the essence of due process in a pro¬ 
ceeding of a judicial nature. (19) * * * 

“While we are not now dealing with the merits, the 
breadtii of the Secretary’s discretion under our rulings 
applicable to such a proceeding {Tagg Bros. S Moor- 
Jicod V. United States, 280 U. S. 420; Acker v. United 
States, 298 XJ. S. 426) places in a strong light the neces¬ 
sity of maintaining the essentials of a full and fair 
hearing, with the right of the appellants to have a rea- 
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sonable opportunity to know the claims .advanced 
against them. (21) • * • 

‘‘The maintoance of proper standards on the part 
of administrative agencies in the performance of tiieir 
quasi-judicial functions is of the highest importance and 
in no way cripples or embarrasses the exercise of their 
appropriate autiioiity. On the contrary, it is in their 
manifest interest For, as we said at the outset, if 
these multiplying agencies deemed to.be necessary in 
our complex society are to serve the purposes for which 
they are created and endowed with vast powers, they 
must accredit themselves by acting in accordance with 
the cherished judicial tradition embodying the basic 
concepts of fair play.^’ (22)’ 

Modem rules of pleading and practice are designed to 
prevent the loss of substantial rights by inadvertence, mis¬ 
take, surprise or excusable neglect. The liberal powers of 
discovery given to the Federal Courts under the Eules of 
Civil Procedure are designed to enable parties to avoid 
surprise, ascertain the claims of the adversary, assemble 
and produce the evidence necessary to meet those claims, 
and to make decisions depend, as far as possible, solely upon 
the merits of the case. See Hickman v. Taylor, 329 U. S. 
495, 67 S.C. 385, 91 L. Ed. 451. 

Since respondent knew, long before the hearing com¬ 
menced, precisely what it claimed and what evidence it in¬ 
tended to adduce in support of those claims, the failure of 
the Tax Court to require specific pleading and the allow¬ 
ance of the amendment filed after the hearing were not in 
the interests of justice. Substantial justice was denied to 
petitioner, who was refused an opportunity to know or to 
meet the claims of its adversary. 

This was done, not hi accordance with the rules of pro¬ 
cedure of the Tax Court, but in open defiance of the r^es, 
which require specific and detailed pleading of new or 
affirmative matter. 

The prejudice which flowed from the procedure adopted 
is apparent. The Tax Court, without itself analyzing the 
figures, simply adopted those prepared by respondent's in- 
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vestigator months before the hearing commenced, some of 
which, apart from the erroneous treatment of the obligation 
to McKenna, were extremely questionable. It is arguable 
from this voluminous record that while petitioner charged 
to expense some items which the Tax Court could properly 
disallow or hold should be capitalized, there were among the 
items some which, according to standard and accepted ac¬ 
counting practice, were not proved to have been improperly 
treated as expense items. Even if, as the Tax Court said, 
petitioner’s cost figures were too high, the Covennnent’s 
cost figures seem too low. The record, only a part of which 
is printed in the appendix, does not supply the data needed 
to resolve the doubt because of the procedural defects noted. 
While the respondent introduced schedules and testimony 
supporting its claims, appellant had no adequate oppor¬ 
tunity to prepare and to submit rebutting testimony and 
evidence. If the Tax Court had followed its own prece¬ 
dents, as in the Cohen case, supra, it might have held that 
neither side had sustained the burden of proof resting upon 
it with respect to these accounting items. When it granted 
affirmative relief to respondent under the circumstances of 
this case, it denied petitioner that procedural due process 
guaranteed by the Fifth Amendment. 

Moreover, as already has been seen, the Tax Court’s 
erroneous conclusion as to the obligation to McKenna is 
the direct consequence of respondent’s refusal to frame 
specific issues concerning the matter. If, for example, re¬ 
spondent had claimed by answer that the agreement was in¬ 
valid because it was not approved by the Board of Di¬ 
rectors, petitioner could have marshalled the authorities 
cited supra holding that such approval is not requisite to 
the enforcement of executed agreements where the corpora¬ 
tion already has received the benefit and seeks only to avoid 
the burden. If respondent had daimed by answer that the 
amount paid McKenna was disproportionate to the value of 
McKenna’s patents, petitioner could hav^ emphasized that 
McKenna, by successfully engineering around the Detroit 
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Stamping Co. patent, actually enabled petitioner to save 
5% of tbe sales price of the toggle clamps it produced—a 
fact, the significance of which the Tax Court completely 
overlooked. 

In a matter of such magnitude as this, involving every 
phase of petitioner’s business for a period of years, a hear¬ 
ing which is not directed to specific issues becomes a mere 
pretense. Such a hearing is not that which the statute 
contemplates or the Constitution requires. 

D. The ^^Substantial Evidence” Rule 

The rule of the Universal Camera case, Universal Camera 
Carp. V. National Labor Relations Board, 340 U. S. 474, 
71 S.C. 456, 95 L. Ed. 305, seems clearly to be applicable to 
this case. Whether or not this Court should review the Tax 
Court’s determination as to amount of excessive profits, 
we submit that it must review, on the whole record, the 
question of whether that determination is supported by 
substantial evidence. See Jaffe, Judicial Review: **Sub¬ 
stantial Evidence on the Whole Record,” 64 Harvard L. R. 
1233-61, June, 1951. 

It will not do, we submit, to say that because a record 
discloses that petitioner realized a profit in some amount, 
any determination that the Tax Court may make must be 
affirmed. **Such a sweeping contention for administrative 
finality is out of harmony with the general legislative pat¬ 
tern of administrative and judicial relationships.” U, 8, v. 
Interstate Commerce Commission, 337 U. S. 426, 69 S.C. 
1410,93 L. Ed. 1451.* On the contrary, on the whole record, 
the determination must be supported by substantial evi¬ 
dence. It must appear from the record, not that some 

* See also, Liehier v. U. £>., supra, 384 U. S. 742 at 791: 

Accordingly, here, as in Aircraft and Diesel Eq^pvaent Co. v. Hineht 
we do not have before us, and we do not express an opinion upom ^ 
finality which would have attached to a redetermination by ^e Tax Court 
if such a redetermination had been sought and made.^ 

In the Hireeh case, 381 U. S. 752,67 S.C. 1493,91 L. Ed. 1796, the Court 
had said (331 U. S. at 771): 

^e do not express any oi^on, indeed, we explicitly reserve decision 
upon-the question of the finality of Tax Court decisions in these matters.” 
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excessive profit was realized, but that the amount deter¬ 
mined by the Tax Court is within the range of the substan¬ 
tial evidence. Otherwise, the case should be remanded for 
proper findings and a proper determination. 

On this approach, the erroneous conclusion of the Tax 
Court as to petitioner's obligation to pay a percentage of 
its gross sales to McKenna commands reversal, whatever 
may be concluded as to the other items. For certainly, if 
petitioner's profit would have been excessive in the amount 
of $155,000 had it not been under such obligation, it cannot 
be that its profit was excessive in like amount when in fact 
the obligation existed. The payments to McKenna aggre¬ 
gated $63,500.00, more than 40?^ of the total excessive profits 
found by the Tax Court. 

This case is somewhat like a condenmation case. In con¬ 
demnation, the amoimt of just compensation is fixed by a 
jury or a commission, not by a judge. But if the amount 
awarded is less than the TninimTiTn amount shown by the 
evidence to be just compensation, an appellate court must 
reverse. Compare Murray v. U. S., 76 App. D. C. 179,130 F. 
(2d) 442, and Branson v. XJ. 8., 62 App D. C. 129, 65 F. (2d) 
280. 

Fundamental principles are involved here. Our system 
of Government is based on the premise that the judiciary 
stands between the individual and the executive branches 
and agencies, to prevent arbitrary action or oppression on 
the part of the latter. Not even Congress can deprive one 
of the right to resort to the courts for the protection of his 
civil rights. Every volume of Supreme Court Beports, and 
the Reports of this Court eloquently bespeaks this principle. 

When executive agencies attempt, arbitrarily in a pro¬ 
ceeding lacking in essential fairness, to take one’s liberty or 
property by asserting unsound conclusions based upon in¬ 
supportable legal assumptions, it is the duty of the courts 
to prevent the perpetration of the wrong. In so doing, they 
do not infringe upon administrative agencies, nor invade 
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the province of the legislative or executive departments; 
they merely perform their traditional judicial function. 

Respectfully submitted, 

Floyd F. Toombt 
1200 Eighteenth St. N.W. 
Washington 6, D. C. 

Edwaed D. Quint 
HeNey H. Sills 
1990 National Bank Bldg. 

Detroit 26, Mich. 

Attorneys for Petitioner-Appellant. 
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SUPPLEMENT! 

Statutes and Bnles Involved 

Contents 

L Benegotiation Act of 1943, §§ (a) (4) (B), (e) (1). 
n. Internal Revenue Code, §§ 1141 (a), (c) (1), 1142. 

UL Administrative Procedure Act, §§ 10 (a), (b), (c), (e). 
IV. Tax Court Rules Nos. 14,15,17,19 (d), 32, 641, UL 

Benegotiation Act of 1943 

“§1191. Benegotiation of contracts; determination and 
recovery of excess profits 

“ (a) Definitions. 

“(4)(B) The term ‘profits derived from contracts with 
the Departments and subcontracts* means the excess of the 
amount received or accrued under such contracts and sub¬ 
contracts over the costs paid or incurred with respect 
thereto. Such costs shall be determined in accordance with 
the method of cost accounting regularly employed by the 
contractor in keeping his books, but if no such method of 
cost accounting has b^n employed, or if the method so em¬ 
ployed does not, in the opinion of the Board or, upon rede¬ 
termination, in the opinion of The Tax Court of the United 
States properly reflect such costs, such costs shall be de- 
termini in accordance with such method as in the opinion 
of the Board or, upon redetermination, in the opinion of 
The Tax Court of the United States does properly reflect 
such costs. Irrespective of the method employed or pre¬ 
scribed for determining such costs, no item of cost shall be 
charged to any contract with a Department or subcontract 
or used in any manner for the purpose of determining such 
cost, to the extent that in the opinion of the Board or, upon 
redetermination, in the opinion of The Tax Court of the 
United States, such item is unreasonable or not properly 
chargeable to such contract or subcontract. Notwithstand¬ 
ing any other provisions of this section, all items estimated 
to be allowable as deductions and exclusions under Chapters 
1 and 2 E of the Internal Revenue Code [26 U.S.CA- §§ 1 et 
seq. and 710 et seq.] (excluding taxes measured by income) 
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shall, to the extent allocable to such contracts and subcon¬ 
tracts (or, in the case of the recompntation of the amortiza¬ 
tion deduction, allocable to contracts with the Departments 
and subcontracts), be allowed as items of cost, hut in deter¬ 
mining the amount of excessive profits to be eliminated 
proper adjustment shall be made on account of the taxes so 
excluded, other than Federal taxes, which are attributable 
to the portion of the profits which are not excessive/’ 

“(e) Petition for redetermination; limitation; jurisdic¬ 
tion of the Tax Court; powers and duties of court; payment 
of fees and expenses; ^ality of determination 
“(1) Any contractor or subcontractor aggrieved by an 
order of the Board determining the amount of excessive pro¬ 
fits received or accrued by such contractor or subcontractor 
may, within ninety days (not counting Sunday or a legal 
holiday in the District of Columbia as the last day) after 
the mailing of the notice of such order under subsection 
(c) (1), file a petition with The Tax Court of the United 
States for a redetermination thereof. Upon such filing such 
court shall have exclusive jurisdiction, by order, to finally 
determine the amount, if any, of such excessive profits re¬ 
ceived or accrued by the contractor or subcontractor, and 
such determination shall not be reviewed or redetermined by 
any court or agency. The court may determine as the 
amount of excessive profits an amount either less than, equal 
to, or greater than that determined by the Board. A pro¬ 
ceeding before the Tax Court to foially determine the 
amount, if any, of excessive profits shall not be treated as a 
proceeding to review the determination of the Board, but 
shall be treated as a proceeding de novo. For the purposes of 
this subsection the court shall have the same powers and 
duties, insofar as applicable, in respect of the contractor, 
the subcontractor, the Board and the Secretary, and in re¬ 
spect of the attendance of witnesses and the production of 
papers, notice of hearings, hearings before divisions, review 
by the Tax Court of decisions of ^visions, stenographic re¬ 
porting, and reports of proceedings, as such court has under 
sections 1110,1111,1113,1114,1115 (a), 1116,1117 (a), 1118, 
1120, and 1121 of the Internal Bevenue Code in the case 
of a proceeding to redetermine a deficiency. In the case of 
any witness for the Board or Secretary, the fees and mile¬ 
age, and the expenses of taking any deposition shall be paid 
out of appropriations of the Board or Department available 
for that purpose, and in the case of any other witnesses, 
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shall be paid, subject to rules prescribed by the court, by 
the party at whose instance the witness appears or the de¬ 
position is taken. The filing of a petition under this subsec¬ 
tion shall not oi)erate to stay the execution of the order of 
the Board under subsection (c) (2). 

Internal Revenue Code 
‘ ‘ § 1141. Courts of review 

“(a) Jurisdiction. The courts of appeals shall have 
exclusive jurisdiction to review the decisions of the Tax 
Court, except as provided in section 1254 of title 28 of the 
United States Code, in the same manner and to the same 
extent as decisions of the district courts in civil actions 
tried without a jury; and the judgment of any such court 
shall be final, except that it shall be subject to review by the 
Supreme Court of the United States upon certiorari, in the 
manner provided in section 1254 of title 28 of the United 
States Code.’’ 

“(c) Powers 

“(1) To affirm, modify, or reverse. Upon such review, 
such courts shall have power to affirm or, if the decision of 
the Tax Court is not in accordance with law, to modify or 
to reverse the decision of the Tax Court, with or without re¬ 
manding the case for a rehearing, as justice may require.” 
‘ * § 1142. Petition for review 
“The decision of the Tax Court rendered after February 
26, 1926 (except as provided in subdivision (j) of section 
283 and in subdivision (h) of section 318 of the Revenue Act 
of 1926,44 Stat 65, 83, relating to hearings before the Tax 
Court prior to February 26,1926) may be reviewed by a Cir¬ 
cuit Court of Appeals, or the United States Court of Appeals 
for the District of Columbia, as provided in section 1141, 
if a petition for such review is filed by either the Commis¬ 
sioner or the taxpayer within three months after the decision 
is rendered, or, in the case of a decision rendered on or be¬ 
fore June 6, 1932, within six months after the decision is 
rendered. 

Administrative Procedure Act 

§ 10. Judicial review of agency action 
Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion. 
“Eights of review 
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“(a) Any person snffering legal wrong becanse of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 

‘ * Form and venue of proceedings 

“(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, in 
the absence or inadequacy thereof, any applicable form of 
legal action (including actions for declaratory judgments 
or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or criming 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 

“Acts reviewable 

“(c) Every agency action made reviewable by statute 
and every final agency action for which there is no other 
adequate remedy in any court shall be subject to ju^cial 
review. Any preliminary, procedural, or intermediate agen¬ 
cy action or ruling not directly reviewable shall be subject 
to review upon the review of the final agency action. Except 
as otherwise expressly required by statute, agency action 
otherwise final shall be final for the purposes of ^s sub¬ 
section whether or not there has been presented or deter¬ 
mined any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise requires 
by rule and provides that the action meanwhile shall be in¬ 
operative) for an appeal to superior agency authority. 

“Scope of review 

“(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold unlawful 
and set aside ^ency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to con¬ 
stitutional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance of procedure 


required by law; (5) misupported by substantial evidence in 
any case subject to the requirements of sections 1006 and 
1007 of this title or otherwise reviewed on the record of an 
agency hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to trial de 
novo by the reviewing court. In maldng the foregoing deter¬ 
minations the court shall review the whole record or such 
portions thereof as may be cited by any party, and due ac¬ 
count shall be taken of the rule of prejudicial error. 

Tax Court Rules 

“Buie 14. Answer. After service upon him of a copy of 
the petition, the Commissioner shall have 60 days within 
which to file an answer or 45 days within which to move in 
respect of the petition. The answer shall be so drawn as fully 
and completely to advise the petitioner and the Court of 
the nature of the defense. It shall contain a specific admis¬ 
sion or denial of each material allegation of fact contained 
in the petition and a statement of any facts upon which the 
Commissioner relies for defense or for affirmative relief or 
to sustain any issue raised in the petition in respect of which 
issue the burden of proof is, by statute, placed upon the 
Commissioner. Paragraphs of the answer shall be num¬ 
bered to correspond to those of the petition to which they 
relate. An original and three copies of the answer shall be 
filed, of which the original shall be signed by the Commis¬ 
sioner or his counsel and the copies conformed by him. 

“The clerk will serve one copy of the answer upon the 
petitioner or his counsel of record by registered mail. 

“This Buie shall apply to amended petitions and amend¬ 
ments to petitions except as the Court in a particular case 
may otherwise direct ’ ’ 

“Buie 15. Beply. If the answer of the Commissioner sets 
forth facts upon which he relies for affirmative relief, or 
contains a statement of the facts upon which he relies to 
sustain an issue in respect of which the burden of proof 
is placed upon him by statute, the petitioner shall, witto 
45 days after a copy of such answer is mailed to him or his 
counsel of record by registered mail, file a reply which 
shall contain a specific adiaission or denial of each material 
allegation of fact contained in the answer and shall set forth 
any facts upon which he relies for defense. Each paragraph 
contained in the reply shall be numbered to correspond with 
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the paragraphs of the answer. An original and fonr copies 
of the reply shall be filed, of which the original shall be 
signed by the petitioner or his counsel and the copies con¬ 
formed by him. 

“The Court upon motion of the respondent in which good 
cause is shown, or upon its own motion, may require the 
verification of any reply. 

“The clerk wiQ serve one copy of the reply upon the 
Commissioner.^^ 

“Rule 17. Amended and supplemental pleadings. The 
petitioner may, as of course, amend his petition at any time 
before answer is filed. After answer is filed, a petition may 
be amended only by consent of the Commissioner or on leave 
of the Court, 

“All motions to amend, made prior to the hearing, must 
.be accompanied by the proposed amendments or amended 
pleading. 

“Upon motion made, the Court may, in its discretion, at 
any time before the conclusion of the hearing, permit a 
party to a proceeding to amend the pleadings to conform to 
the proof. 

“When motions to amend are granted at the hearing, the 
amendment or amended pleadings shall be filed at the hear¬ 
ing or with tile Court within such time as the Division may 
fix. 

“ (See Rules 4 and 19).’^ 

“Rule 19. Motions. 

“(d) If a motion, other than one relating to the receipt 
of evidence during trial, is made orally during trial, the 
maker tiiereof sh£^ promptly reduce it to writing and file 
it with the Court unless the Division sitting directs other¬ 
wise.” 

“Rule 32. Burden of proof. The burden of proof shall 
be upon the petitioner, except as otherwise provided by 
statute, and except that in respect of any new matter pleaded 
in his answer, it shall be upon the respondent. 

“Rule 64. Renegotiation of war contracts cases. L Except 
as otiierwise prescribed by this Rule, proceedings for the 
redetermination of excessive profits under the Renegotiation 
Act shall be governed by the existing Rules of Practice be¬ 
fore this Court. Where any of the existing Rules (except 
Rule 48) or the matter contained in the Appendix refer to 
the Commissioner, such Rules and the matter in the Appen¬ 
dix, when applied to a proceeding for the redetermination of 
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excessive profits under the Renegotiation Act, shall refer to 
the War Contracts Price AdjusSnent Board or to the Sec¬ 
retary as defined and used in that Act. Similarly references 
to the taxpayer shall refer to the contractor or subcontrac¬ 
tor ; references to tax shall refer to profits under a contract 
or subcontract subject to renegotiation, or to excessive pro¬ 
fits thereunder, dependent upon context; and references to 
the determination of a deficiency, or a notice of such determi¬ 
nation, shall refer to the order of the Board or the Secretary 
determining the amount of excessive profits.^’ 

“HI. Any Claim for the redetermination of an amount 
of excessive profits greater than the amount shown in the 
notice of determination shall be made by the respondent in 
his answer filed under Rule 14, or in an amendment thereto 
filed under Rule 17 at or before the time of the hearing.’* 





SUPPLEMENT n 

Appellant’s Answer to Appdlee’s Motion to Dismiss 

TS THE UNITED STATES COUET OF APPEALS 
FOE THE DISTEICT OF COLUMBIA 

No. 11,106 

BInu-Vise, Incoepobated, Petitioner-Appellant, 

— YS — 

Wae Conteacts Peice Adjustment Boaed, 
Respondent-AppeUee. 

On Petitions to Review Pension of the Tax 
Court of the United States in a Renegotiation 

Case 

ANSWER TO MOTION AND 
COUNTERSTATEMENT OF THE CASE 

The matter comes before this Court at this time on motion 
to dismiss petition for review of a decision by the Tax Court 
of the United States under the Renegotiation Act of 1943 
(Act of April 28,1942, c. 247, Title IV., H 403; 56 Stat. 245, 
as amended 58 Stat. 78; USC Title 50, App. H 1191). 

Unilateral determinations of excessive profit were made 
by respondent-appellee on October 1,1945, and on March 6, 
1946. The Tax Court redetermination was made January 
26, 1951. The years involved were the calendar years 1943 
and 1944; two separate cases were docketed in the Tax 
Court. The two cases were heard on a consolidated record. 
Separate decisions were rendered. Petitions for review 
were duly and regularly filed in this Court. An order of 
consolidation has been applied for, the record has been 
transmitted by the Tax Court to this Court, the matters 
have been docketed in this Court, and substantially identical 
motions to dismiss have been filed by respondent-appellee 
in the two cases. 


47 


There is no dispute between the parties concerning the 
regularity and completeness of the steps which have been 
taken by petitioner-appellant looking to review. On the con¬ 
trary, the motion to dismiss is grounded solely upon the 
alleged lack of power in this Court to review the Tax 
Court’s decision. 

Respondent submits,: 

1. Earlier decisions of this Court, commencing with JJ. 8. 
Electrical Motors, Inc. v. Jones, 80 U. S. App. D. C. 329, 
153 F. (2d) 134, and including LoM;eW By-Products Company 
V. War Contracts Price Adjustment Board, decided July 12, 
1951, and not yet officially reported, establish the power of 
this Court to review Tax Court decisions in renegotiation 
cases. 

2. That power has properly been invoked by petitioner- 
appellant. 

3. Questions concerning the scope of review and whether 
on the merits this Court should affirm, reverse, remand or 
dismiss the petition are all questions which should await 
the hearing and determination of the appeal 

ARGUMENT 

On this motion to dismiss, the controlling issue should be 
whether this Court has jurisdiction to review the action 
taken by the Tax Court. If this Court does have jurisdiction, 
the motion should not be entertained. 

‘‘Appeals should be dismissed only when the Court has 
no jurisdiction to review any aspect of the action taken 
below.” Federal Land Bank of Springfield v. Hansen (CAi. 
2) 113 F. (2d) 82. 

“Motions to dismiss appeals are not looked upon with 
favor. A motion to dismiss an appeal on the ground that 
it is frivolous will be denied, where it is necessary to 
examine the evidence in order to pass upon such motion.” 
(Citations omitted) Davis v. F. W. Woolworth Company 
(CA. 10) 54 F. (2d) 366. 
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The opinion of an nnanimons court delivered by Chief 
Justice Marshall in Canter v. The Americcm and Ocecm In¬ 
surance Company of New York, 2 Pet. 554, 27 U. S. 554, 7 
L. Ed. 517, is to the same effect. Proper procedure in such 
cases was pointed out in Day v. Washburn, 64 U. S. 309, 
23 How. 309,16 L. Ed. 551, where the court refused to con¬ 
sider the motion but allowed it to be brought again to the 
court’s attention when the case was heard on the merits. 

The power of this Court to review Tax Court decisions 
in renegotiation cases, and its jurisdiction to hear and deter¬ 
mine the present appeal, would seem not to be open to 
serious question in view of the many decisions in which 
this Court has declared that such power and jurisdiction 
exists. The first of these cases was U. 8. Electrical Motors, 
Inc. V. Jones, 80 U. S. App. D. C. 329,153 F. (2d) 134, where 
the Court, in denying a motion to dismiss the appeal, said: 

“Respondents argue that the Renegotiation Act for¬ 
bids judicial review of any act of the Tax Court in a 
renegotiation case. The Act does not so read. It very 
carefuUy says that the Tax Court shall have exclusive 
jurisdiction to determine the amount of excessive 
profits. It leaves untouched, by direct reference or 
otherwise, the remaining content of Section 1141(a) 
of the Internal Revenue Code.” 

In Warner <S> Swasey Co. v. Board of Directors, RFC, 83 
U.S. App. D.C. 329, 170 F. (2d) 164, this Court reversed a 
Tax Court order in a renegotiation case. 

In Ring Construction Corporation y. Secretary of War 
of U. 8., 85 U.S. App. D.C. 386,178 F. (2d) 714, cert. den. 
339 U. S. 943, 70 S. C. 796, 94 L. Ed. 1358, the petition for 
review of a renegotiation order was dismissed- However, 
it was not dismissed upon motion, but only after a full 
hearing and determination of the issues upon the appeal 

Blanchard Machine Company v. RFC Price Adjustment 
Board, 85 U.S. App. D.C. 361, 177 F. (2d) 727, cert. den. 
339 U.S. 912, 70 S. C. 571, 94 L. Ed. 1338, is regarded as 
the leading case upon the point. Appellee challenged the 


jurisdiction of the court, not by motion, but upon hearing 
of the merits. This Court held: 

“Relying upon the so-called Second Renegotiation 
Act of February 25, 1944, 58 Stat. 86, § 403(e) (1), 
which provides that in a procee^ng for redetermina¬ 
tion before the Tax Court, the determination of ‘the 
amount^ of excessive profits is final and not reviewable 
by any court, the respondent challenges the jurisdic¬ 
tion of this Court to review the decision of the Tax 
Court upon the questions here presented, with special 
insistence upon lack of our jurisdiction to review the 
two non-constitutional questions. 

“Since the provision of the Act relied upon ascribes 
finality only to the Tax Court’s determination of ‘the 
amount’ of excessive profits (the issue eliminated by 
stipulation) and ‘leaves untouched, by direct reference 
or otherwise, the remaining content of section 1141(a) 
of the Internal Revenue Code,’ United States Electrical 
Motors V. Jones, 80 U. S. App. D.C. 329,153 F. 2d 134, 
136, we think respondent’s contention in respect to our 
lack of jurisdiction to review the question here pre¬ 
sented is untenable.” 

Eastern Machinery Company v. Under Secretary of War, 
86 U.S. App. D.C. 331,182 F. (2d) 99, Psaty and Fuhrman, 
Inc., V. Stimson (U.S. App. D.C.) 182 F. (2d) 985, as well 
as Lowell By-Prod%Lcts Company v. War Contracts Price 
Adjustment Board, decided July 12,1951, are all decisions 
following the same pattern. In each the appeal was heard 
on the merits. It is true that in each of them, and in all 
of the other cases except the Warner and Swasey case, the 
hearing resulted either in affirmance or in dismissal of the 
petition for review. It does not follow that this appellant 
should be denied a hearing, or that this case is not one in 
which the Court ■will reach a different conclusion. 

Respondent-appellee says in its memorandum supporting 
its motion: 

“It is obvious that petitioner is seeking to have this 
Court review a decision of the Tax Court determining 
tile amount of excessive profits. Such review is not 


authorized by the statutes, and this Court has con¬ 
sistently so held.’’ 

We challenge the accuracy of this statement. Any de¬ 
cision of the Tax Court in a renegotiation case is one deter¬ 
mining the amount of excessive profits. This Court con¬ 
sistently has held that review of such decisions is authorized 
by the statutes. It also has said that the jurisdiction of the 
Tax Court to determine the amount of excessive profit is 
exclusive. The questions to be raised by petitioner-appellant 
on the merits, however, fall within different categories. 

The record in this case is very voluminous. Counsel are 
still endeavoring to agree upon a joint appendix. Until the 
appendix is printed, ^e case cannot be adequately briefed 
on the merits with appropriate record references. We be¬ 
lieve it would be an imposition upon the Court to attempt 
fully to state our contentions upon the merits of this appeal, 
dependent as they are upon the contents of the record. In 
view of the short time provided by the rules of this Court 
within which an answer must be made to a motion to 
dismiss, it would not be possible for us adequately to dis¬ 
cuss the merits in this answer. We do submit that we are 
entitled to an opportunity to print an appropriate appendix, 
prepare and file an adequate brief, argue the appeal in an 
orderly manner, and to show the Court why we believe 
this is a case in which the decision of the Tax Court cannot 
stand. 

We request, however, that if the Court desires discussion 
of the merits in connection with the motion to dismiss, we 
be afforded an opportunity to supplement this answer. 

The Administrative Procedure Act 

We have found no decision of any court wherein the 
Administrative Procedure Act has been relied upon to sup¬ 
port review of a Tax Court decision in a renegotiation case. 
We do not believe that the question of the effect of the 
Administrative Procedure Act is necessary to the decision 
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on this motion; the earlier decisions of this Court afford 
a right to review without regard to the provisions of the 
Administrative Procedure Act. But if the right of review 
were otherwise to be denied to petitioner-appellant, or if 
the scope of review were otherwise to be considered so 
limited as not to reach the substantial errors which exist 
in the Tax Court’s decision, then we submit that the Admin- 
istrative Procedure Act must be considered. 

That Act was enacted in 1946. “The Act thus represents 
a long period of study and strife; it settles long-continued 
and hard-fought contentions, and enacts a formula upon 
whidi opposing social and political forces have come to 
rest.” • • • “But it would be a disservice to our form of 
government and to the administrative process itself if the 
courts should fail, so far as the terms of the Act warrant, 
to give effect to its remedial purposes where the evils it 
was aimed at appear.” Wong Yang Sung v. McGrath, 339 
U. S. 33, 70 S. C. 445, 94 L. Ed. 616. One of the evils at 
which the Administrative Procedure Act was aimed was the 
finality which some courts had afforded to the decisions of 
administrative agencies. Universal Camera Corporation v. 
National Labor Relations Board, 340 U.S. 474, 71 S.C. 456, 
95 L. Ed. 305. The following excemts from the last cited 
opinion are significant: 

“The legislative history of these Acts demonstrates 
a purpose to impose on courts a responsibility which 
has not always been recognized * *. But the fair inter¬ 
pretation of a statute is often ‘the art of proliferating 
a purpose’ (citation omitted), revealed more by the 
demonstrable forces that produced it than by its precise 
phrasing * * *. Reviewing courts must be ii^uenced by 
a feeling that they are not to abdicate the conventional 
judicial function. ’ ’ 

At least one Court of Appeals has suggested that the 
Tax Court is an executive agency, the decisions of which 
are governed by the Administrative Procedure Act, and 
that the court’s power to review Tax Court decisions 
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“doubtless has been broadened’’ thereby. Lincoln Electric 
Company v. Commissioner of Internal Revenue (C.A. 6) 
162 F. (2d) 379. Another Court of Appeals fonnd the 
Administrative Procedure Act and the Food and Drug Act 
to be in pari materia and the review provisions of the former 
to apply. Very recently the Court of Claims discussed the 
Act fully in dealing with an appeal from the Indian Claims 
Commission. Osage Nation of Indians v. United States, 97 
F. Supp. 381. 

We submit that it would be contrary to the policies of the 
Administrative Procedure Act and, we believe, to its express 
terms if this petitioner-appellant were denied even a hear¬ 
ing on this appeal The whole policy of the Administrative 
Procedure Act is inconsistent with the thought that the 
instant petition for review might summarily be dismissed 
and petitioner-appellant might thereby be deprived of even 
an opportunity to present its contentions to a court 

The Internal Revenue Code 

In U. S. Electrical Motors v. Jones, 80 App. D.C. 329,153 
F. (2d) 134, supra, this Court said that the Benegotiation 
Act left untouched “the remaining content of section 1141 
(a) of the Internal Revenue Code” and ascribed finality 
only to the Tax Court’s determination of the amount of 
excessive profits. The Jones case was decided in 1946. Sec¬ 
tion 1141(a) was amended in 1948. Section 1141(a) pre¬ 
viously had merely afforded to this Court and to the other 
Courts of Appeals, jurisdiction to review decisions of the Tax 
Court By the 1948 amendment there was added the phrase 
“in the same manner and to the same extent as decisions 
of the District Courts in civil actions tried without a jury.” 

The effect of this amendment in tax cases is rather well 
understood and has been the subject of a number of deci¬ 
sions. See, for example, Wright-Rernel, Inc. v. Commis¬ 
sioner of Internal Revenue (CAi. 6), 172 F. (2d) 343. We 
know of no case which considers the effect of the amend- 
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ment npon a petition to review a renegotiation order of 
the Tax Conrt. We do not believe that the qnestion need 
be reached on this motion to dismiss, bnt if it were readied, 
we submit that the ‘‘remaining content of section 1141(a) ” 
under the 1948 amendment is much broader than it was 

_ V 

in 1945. What this Conrt has done in its earlier opinions 
is to read sections 1141 and 1142 of the Internal Bevenne 
Code in pari materia with the Renegotiation Act The con¬ 
clusion is inescapable that when the scope of judicial review 
of Tax Court orders was broadened by the 1^ amendment 
to section 1141(a), the scope of judicial review of re¬ 
negotiation orders likewise was broadened. While the 
Court still appears to regard the jurisdiction of the Tax 
Court to determine the amoxmt of excessive profits as 
exclusive, it can, it has and it should afford judicial review 
of constitutional and jurisdictional questions, and of non¬ 
constitutional and nonjurisdictional questions which do not 
relate to the amount determined to be excessive profit, but 
are of sufficient substance and importance to influence the 
result. It must also, we submit, determine whether sub¬ 
stantial evidence supports the Tax Court’s findings and 
decisions. The questions as to the merits which will be 
raised by petitioner-appellant fall within all of those 
categories. 

SxJMMABY AXm CONOLTTSION 

The single issue on this motion to dismiss is whether peti¬ 
tioner-appellant will have a hearing before this Court or 
wiU be summarily deprived of a hearing. 

The power and jurisdiction of this Court to hear and 
determine petitioner’s appeal has been settled by the 
Court’s prior decisions. In addition, novel and important 
issues as to the effect of the Administrative Procedure Act 
and of the 1948 amendment to^ section 1141(a) of the In¬ 
ternal Revenue Code are presented. 
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This Court has jurisdiction to review Tax Cpurt orders 
in renegotiation cases. It should, we submit, hear and de¬ 
termine the issues on this petition for review. 

* 

Respectfully submitted, 

Flotd F. Toombt, 

1200 Eighteenth Street, N.W., 
Washington 6, D. C. 

Edwaed D. Qttint, Henbt H. Sills, 
1990 National Bai^ Building, 
Detroit 26, Michigan. 

Attorneys for Petitioner-AppeUanL 


Amendment to Appellant’s Answer to App^ee’s Motion 

to Dismiss 


m THE UNITED STATES COUBT OF APPEALS 
FOB THE DISTBICT OF COLUMBIA 

No. 1U06-7 

BInu-Vise, Incobpobated, Petitioner-Appellant, 

—VS— 

Wae Contbacts Pbice Adjustment Boabd, 
Respondent-Appellee. 

This amendment is filed for the purpose of bringing to 
the attention of the Court authority in addition to that 
cited in the argument which is part of petitioner’s original 
answers. 

The leading article in the June 1951 issue of Harvard 
Law Review (Volume 64, Number 8) is ‘‘Judidal Review: 
^Substantial Evidence on the Whole Record’ ” by Louis 
L. Jaffe, Professor of Administrative Law at Harvard Law 
School and one of the draftsmen of the Administrative 
Procedure Act. He concludes (p. 1234) that the Universal 
Camera Case {Universal Camera Corporation v. NLRB, 
340 U.S. 474, 71 S.C. 456, 95 L. Ed. 305) and compamon 
cases appear to have effected *^an important alteration of 
the relation between the Supreme Court and the courts of 
appeals in the area of judicial review.” Summarizing the 
change which is effected by the Universal Camera case, 
Professor Jaffe says (pp. 1238-9): 

< ‘ • One is informed that not even judges reviewing 
on *the weight of the evidence’ habitually read the 
whole record and to have insisted on such would have 
gone beyond the congressional purpose. For, as Mr. 
Justice Frankfurter so effectively points out in his 
opinion, the legislation was directed not to the me- 
<^anics but to the attitudes of judgment. 

“What then is this attitude with which the review¬ 
ing court is to exercise its judgment f It is here that 
we appear to be faced with the question which finally 



eludes definition, and the Justice answers it in the only 
terms in which I think such a question can be answered. 
He points out that the judges are not ‘automata,’ and 
thus ultimately their judgment must rest upon what 
they can or cannot ‘conscientiously’ approve. As the 
Justice puts it, they may reverse if they . . cannot 
conscientiously find that the evidence supporting . . . 
[the] decision is substantial .. . .’ 

“I would suggest at this point that underlying the 
vexed word ‘substantial’ is the notion or sense of fair¬ 
ness. I do not claim that by giving the word ‘substan¬ 
tial’ this meaning any greater specificity is achieved 
than may be attributed to other meanings of ^e word, 
but this seems to me to give it a closer linguistic con¬ 
nection with the notion of conscientiousness. The word 
‘substantial,’ coming as it does from a spectrum of 
words such as ‘scintilla,’ ‘preponderance’ and ‘weight,’ 
connotes the mechanics of judging. The concept of 
fairness relates to the attitude of judging. I would 
say, then, that the judge may—^indeed must— reverse 
if as he conscientiously sees it the finding is not fairly 
supported by the record; or to phrase if more sharply, 
the judge must reverse if he cannot conscientiously 
escape ^e conclusion that the finding is unfair.” 

In Air Line Dispatchers Ass*n v. National Mediation 

Board _App. D.C._, 189 F. 2d 685, considering the 

Administrative Procedure Act, this Court held: 

“[5,6] Nevertheless the purpose of § 10 (of the 
A.PA^) is to afford review unless the matter hM been 
committed to agency discretion—a situation not now 
presented—or imless Congress has otherwise decided. 
When, as in the Switchmen’s case, it had been held 
that Congress had manifested its intention to exclude 
review the new legislation was not to be construed as 
changing the situation. On the other hand, the general 
purport of the statute is that persons suffering legal 
wrong because of agency action, or adversely affected 
or aggrieved thereby, should be allowed by § 10 to 
obtain judicial consideration. (Sen. Doc. No. 248, supra, 
p. 318.) The statement in the Switchmen’s opinion 
(320 n.S. at page 343, 64 S.Cf at page 145, 88 LJSd. 
^), referred to above, that in view of the history of 
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the Bailway Labor Act a pnrpose to afford judicial 
remedy must plainly appear should now be read in the 
light of the purpose of the Administrative Procedure 
Act subsequently enacted: ‘Legislatiye intent to forbid 
judicial review must be, if not specific and in term^ 
at least clear, convincing, and unmistakable under this 
bill The mere fact that Congress has not expressly 
provided for judidal review would be completely im- 
materiaL’ (Sen. Doc. No. 248, supra, p. 368. See, also, 
p.384.)” 

In Scripps Howard Radio v. FCC, .... App. D.C. ...., 
189 F. 2d 677, this Court indicated that the agency deter¬ 
mination there under review should meet the following 
tests: 

«As we subse<q[uently point out, the reason for the 
final conclusion in favor of the Cleveland Company is 
clearly stated; this conclusion is a rational one from 
the b^c findings; the latter are quite sufficient in num¬ 
ber and substance to support the conclusion; the ulti¬ 
mate facts are rational iterances from the basic factual 
findings; and the latter find substantial support in the 
evidence under the rule as recently stalm by the 
Supreme Court in Universal Camera Corp, v. NLRB, 
340 U.S. 474 -” 

Prior to the enactment of the Administrative Procedure 
Act and without considering the provisions of that Act or 
of the Supreme Court’s interpretations of it, this Court had 
held that it had the power and was diarged with the duty 
judicially to review Tax Court determinations in renegoti^ 
tion cases. In addition to the quotations whidi are contained 
in petitioner’s answer, it is significant that in the Lowell 
Wool Ry-Products Company case this Court quoted from 
Social Security Board v. Nieretko, 2127 ir.S. 358, 66 S.Ct. 
637, 90 luEd. 718, the following: 

« <An agency may not finally decide the limits of its 
statutory power. That is a judicial function.’ ” 
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But as the decisions above indicate, this Conrt also has 
recognized that the Administrative Procednre Act and the 
Universal Camera case have resulted in broadened attitudes 
of decision. As Mr. Justice Frankfurter said in the Univer¬ 
sal Camera case (340 U.S. at page 490): 

“To find the change so elusive that it cannot be pre¬ 
cisely defined does not mean that it can be ignored” 

And as this Court said in the Air Line Dispatchers case 
above cited: 

((• • • general purport of the statute is that 
persons suffering legal wrong because of agency action, 
or adversely affected or agrieved thereby, should be 
allowed by § 10 to obtain judicial consideration.” 

In addition to the foregoing authorities, petitioner re¬ 
spectfully directs attention to the Court of Claims^ decision 
in Bilks v. U, 8, (6/5/51), 97 F. Supp. 702. In that case, 
the Court of Claims was asked by the Government to ^ve 
finality to an administrative determination of the amount 
of pay and allowances to which an American military 
prisoner of war was entitled. The Act provided (Act March 
7, 1942 C 166, 56 Stat. 143, 50 U.S.C. App. 1001, et seq.) 
that he should receive “the same pay and allowances to 
which he was entitled at the beginning” of his period of 
imprisonment (S. 2), and that “Determinations are author¬ 
ized to be made by the head of the department - - - of en¬ 
titlement of any person, under provisions of this Act, to 

pay and allowances,-and all such determinations shall 

be conclusive.” (S. 9) The Court of Claims held: 

“The only issue is one of law as to what Congress 
intended when, in section 2, it used the expression ‘the 
same pay and allowances.^ We find nothing in the 
Missing Persons Act which makes a departmental con- 
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elusion on such an issue final so as to preclude judicial 
review.’’ 


BespectfuUy submitted, 

Floyd F. Toomby, 

1200 Eighteenth Street, N.W., 
Washington 6, D. C. 

Edwaed D. Quint, Henby H. Sills, 
1990 National Bank Building, 
Detroit 26, Michigan. 

Attorneys for Petitioner-AppeUant, 
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L Is a petituHi to review a determination of excessive 
profits b7 the Tax Court, under the proviacms of the Benego- 
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A. The Tax Court first detennined the pr(^)er amount ci 
petitioner’s sales, costs and profits subject to the provisimis 
of the Ren^tiation Act> and 

B. Then detennined the amount of excessve priests real¬ 
ized by petitioner? 

IL IMd the Tax Court by accepting reqxmdenfs answer 
and amended answer deny petitioner procedural due process? 

nL Does this Court have jurisdictiem to review the issues 
presented petitioner? 
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FOB THB DISTRICT OF COLUMBIA CIBCCIT •' 


Noe. 11106-7 
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War Coktracts Pbigb Asjtjstmbnt Board, rbspomimcot 


PSTITI0N8 TO REVIEW DEOJ8IOE8 OF THB TAX COURT 
OF THE UNITED 8TATB8 


BRIEF FOB BESPOHBEHT 


COUBTEBSTATEMENT OF THE CASE* 

These are petitions to review two decisi<m8 of the Tax Court 
of the United States (both dated January 26,1951) (JA 131- 
132) in two cases involving determinations by the War Con¬ 
tracts Pdce Adjustment Board (hereinafteii sometiines re¬ 
ferred to as the Board) under the Renegotiation Act (Act of 
April 28, 1942, c. 247, 'Htle IV, 56 Stat. 245, as amended) 
that petition's excessive profits during the fiscal year ended 
December 31, 1943, amounted to $100,000 (JA 131) and dur¬ 
ing the fiscal year ended December 31, 1944, amounted to 
$55,000 (JA 1^). The present petitions for review were filed 
in this Court on April 18,' 1951 (JA 2~5 inc.), purportedly un- 

/Where the symbol "JA** a]n>ears, reference is to the material in the 
Joint Ai^pendix; symbol nien to exhibits received by the Tax Court 
bat not printed in the Joint Ajqpendiz (the originals of which are on file 
with this Orart); **rr’' refers to pages of the original transcript of tte 
hearing before the Tax Court during November 1949; **Jnne Tr** refers to 
pages of the original transcript of the hearing before the Tax Court In 
June 1949; and ‘‘Br. p.” refers to petitioners brieL 

( 1 ) 
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der Sections 1141 and 1142 of the Internal Revenue Code 
(Br. p. 2). Upon application of the petitioner, the cases 
were consolidated for appendix, briefs and arguments. 

Following are the facts pertinent to the disposition of the 

case in this Court 

(1) Petitioner is a Michigan Corporation incorporated on 
June 12, 1939 (JA 335) and maintained its office and manu¬ 
facturing plant during the period in question in Detroit, Michi¬ 
gan (JA 110). 

(2) Petitioner was <Miginally (Organized as a sales company 
for the merchandising of products manufactured by its oi^ 
ganizer, Frank L. McKenna (JA 109). 

(3) Before the organization of petitioner, Frank L. Mc¬ 
Kenna, while in the empl<^ of Detroit Stamping Company 
invented a toggle clamp (JA 110). On September 15, 1936, 
a patent was issued for sudb an invention to the Detroit Stamp¬ 
ing Company as assignee (JA 110). In 1937 McKenna left 
the employ of the Detroit Stamping Company and began to 
manufacture clamps on his own account (JA 111). On March 
22,1939, the Detroit Stamping Company brou^t an infringe¬ 
ment action in a Federal District Court against McKenna and 
his associated enterprises (JA 111). On September 27, 1939, 
petitioner was joined as a defendant in that infringement ac¬ 
tion (JA 111). The infringement action was settled before 
trial and a license agreement was entered into among peti¬ 
tioner, McKenna and the Detroit Stamping Company on Octo¬ 
ber 2, 1939 (JA 111). By the terms of this agreement peti¬ 
tioner was obligated to pay a royalty of 5 percent to the Detroit 
Stamping Company cm all sales of products covered by the 
license. Only a very nominal amount of royalty was ever paid 
under this license and none was paid in the years 1943 and 1944 
(JA 111). 

(4) In April 1940 McKenna applied for a patent on a 
action clamp and a United States patent was issued to him 
on March 25,1941 (JA 111). 
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(5) In March 1941 the affairs of McKenna and petit^^ 
were in confusion (JA 111). Dining Mardi and April 1^ 
McKenna, petitioner’s then principal stockholder wd pred- 
dent, held various discussions with Louis Portnoy, a certified 
public accountant,'with reference to strai^tening out his af¬ 
fairs (JA 111). McKenna also discussed with Portnoy the 
possibilities of a licensing agreement between McKenna md 
petitioner (JA 111). Portnoy recommended to McKenna a 
merger of the manufacturing operations of McKenna and the 
sales corp<M:ation conducted by petitioner (JA 111). Mc¬ 
Kenna, as a result of his experience with the Detroit Stamp¬ 
ing Company, and his plans for a Pacific coast operation, did 
not favOT sudi a merger (JA 111). Portnoy testified that 
McKenna based his objections to sudi a merger on the grounds 
that he insisted upon controlling all ri^ts to his inventions 
(JA 111). However, operations of manufacturing and sales, 
conducted by McKenna and petitioner, respectively, were 
merged in 1941 (JA 111). McKenna told P(»tnoy that he 
widied to enter into a licensing agreement with petitioner 
I»‘oviding for a royalty of 5 percent on sales based upon the 
same rate used in the Detroit Stamping Cbmpany license and 
that the basis of such a licensing was the use of patents which 
he had developed (JA 158). McKenna discussed such an 
agreement with an attorney by the name of Scofield (JA 112, 
218, 219). However, caiain details were not supplied to 
Scofield at that time and no agreement was ever prepared 
(JA 112, 219) (any conclusions ex^xressed or implied by peti¬ 
tioner’s counsel as to any other reason why McKenna con¬ 
sidered such an agreement is unsupported by the i^rd and 
purely imaginative on their part). 

(6) Portnoy at the time of the discussions', during March 
and April of 1941, was not an dSEicer or a director of petitibni^ 
(JA 164). In May of 1941 McKenna appointed Portnoy as 
an officer and as a director of petitioner (JA 152,164). 

(7) No licensing or royalty agreement written or oral was 
ever consummated between petitioner and McKenna. 

(8) Prior to his disappearance McKenna was never paid 
any royalties by petitioner (JA 165). 
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(9) During the summer of 1941 McKenna left Detroit for 
an extended trip from which he never returned (JA 112). His 
private plane failed to arrive at its destination and nothing 
was heard or seen of McKenna from that time until 1949 when 
his body and the wreckage of the plane were found in the State 
of Washington (JA 112). 

(10) Section 4 of Article III of the by-laws of the petitioner 
provides: 

Section 4. Managing Officer .—^The board of direc¬ 
tors may choose a managing officer, and it shall be his 
duly to exercise general supervision and direction ov^ 
aU of the affairs of the corix>ration, to look after and 
superintend its operations, engage legal and patent 
counsel to determine form of license agreements to be 
issued by the corporation and to set the fees to be 
diarged thereupon, and to employ all assistance all 
labor therefor, contract for compensation and dis¬ 
charge any persons so employed. Provided, however. 
That the consent and approval of the board of direct!^ 
shall be obtained before the corporation may become a 
party to any licenses or contracts unusual in nature, 
or which materially differ from the type of licenses or 
contracts usually employed by the company (JA 340). 

The above-referred-to by-law of the petitioner was adopted 
in 1939 (JA 343). 

(11) Petitioner corporation never confirmed or approved 
any alleged license agreement between itself and McKenna 
(JA 167). 

(12) McKenna’s patent covered certain improvements in 
the design of a cam action clamp (Ex. 11). From 1941 through 
1944 i)etitioner was engaged in the manufacture and sale of 
toggle action clamps and pliers (Ex. 16, 17; JA 113, 187). 
During the years involved x)etition^ sold a series of clamiM 
known as the KK series (Ex. 16,17; JA 188, 319). The KK 
sades were the only clamps sold by petitioner which involved 
the cam action principle (Ex. 16, 17). These cam action 
damps, or the KK series, were the only damps merchandised 
during the years involved which may have been protected by 
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McKenna’s patent. The s^e of such cam action clamps dur¬ 
ing 1943-1944 amounted to less than 1 percent of petitioner’s 
total sales (JA 319). The balance of petitioner’s sales during 
1943 and 1944 involved toggle action damps, pliars or 
wrenches for which petitioner hdd no patents or license agree- 
ment (JA 222). 

(13) Prior to the merger in 1941, Frank McKenna per¬ 
formed his manufacturing or assembling work under the trade 
name of McKenna Manufacturing Company, a sole propri¬ 
etorship. He sold its products through Knu-Vise, Inc., a cor¬ 
poration which McKenna had created (JA 154). Of the 
outstanding 5,000 shares of Knu-Vise, Inc., McKenna owned 
3,970 shares and his wife owned 1,000 shares (Ex. 28; JA 221). 
The primary purpose of the merger was ^^to work out some 
other arrangements between himself as a proprietorship oper¬ 
ating the McKenna Manufacturing Company and the Knu- 
Vise Inc. [which he had created] which he wanted to have as 
a selling company to market his products” (JA 153). The 
merger accomplished in 1941 was intended to effect a better 
recording of the transaction previously carried on by his sole 
proprietorship and a corporation which he had created and 
owned (JA 152). Its only effect was to simplify a confused 
accounting situation and it did not alter or change the ri^t> 
privileges or ownership which McKenna did or would possess. 
Prica: to his disappearance in 1941 McKenna owned 4,970 
shares of the outstanding 5,000 shares of Knu-Vise, Inc. stock 
(JA329). 

(14) During 1943 and 1944 petitioner purchased all sub- 
assembly parts, such as forgings, stampings, and other parts 
from other companies (JA 113). It then placed these parts 
together into a finished product (JA 113). In its assembly 
operation petitioner drilled and/car spot-welded c^*tain of the 
parts together (JA 113). In addition to the manufacturing 
or assembling process petitioner also purchased completely 
assembled items (JA 113). As to these items, it was merely 
a selling agent for the producer (JA 113). 

(15) From the time of its incorporation in 1939 through 
the year 1944 there was no change in the basic product assem- 
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bled by the petitioner (JA 113). At all times during the years 
in question petitioner consulted engineers and engineering 
firms for the purpose of improving the clamps whidi it sold 
(JA 114). Tbese engineers and firms, together with peti¬ 
tioner’s employees, constantly worked with the engineers of 
its customers to improve the clamps (JA 114). During 1943 
and 1944 petitioner expended substantial sums of money re¬ 
designing and changing the design which McKenna first em¬ 
ployed in the manufacture of the products in question. 
(JA 114). 

(16) No royalties were in fact ever paid to McKenna or his 
estate prior to July 1944. During July 1944 a paper transac¬ 
tion was effected on petitioner’s books which transferred the 
accrued royalties to loans payable. The funds involved re¬ 
mained available to and were used by petitioner well beyond 
the period in question (JA 115). 

(17) Dn June 14,1945, the Acting Qiief of the Production 
Section, Procurement Division, of tbe Air Technical Service 
Command of the Army Air Forces, at Wright Reid, Dayton, 
Ohio, issued a memorandum to the Price Adjustment Branch 
Central OflGlce concerning the royalties in question which stated 
as follows: 

In reference to telephone request by Lt. Colonel 
Green, you are advised that Royalty Adjustment Board 
has not conducted n^otiations with subject contractor 
as to royalties. The Royalty Adjustment Board con¬ 
siders that payments described as royalties by the com¬ 
pany were not in fact royalties for three reasons: First, 
there is no written agreement covering these pajrments. 
Second, the payments are not covered by corporate res¬ 
olutions, and third, no evidence has been presented 
showing adequate legal consideration (JA 116). 

(18) The War Conlracts Price Adjustment Board prior to 
making a unilateral determination as to the amount of pe¬ 
titioner’s excessive profits for the fiscal years 1943 and 1944 
considered all the facts surrounding petitioner’s claim that the 
allied royalty agreement was binding m the amounts accrued 
to McKenna’s Estate. The Board after considering all the 
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facts determined that petitioner’s profits subject to ren^tia- 
tion must be increased by that amount which petitioner con¬ 
sidered as a royalty payment, since the royalty payment was 
not a proper item of cost to be deducted in determining the 
amount of petitioner’s profits subject to ren^otiation (JA 
29,30,35,67,68). 

(19) The Tax Court found as a fact that the **net income for 
each year subject to ren^tiation are based upon disallow¬ 
ance of certain costs which petitioner charged against ren^oti- 
able sales for each of the years” (JA 127). 

(20) There is no evidence, nor does petitioner claim that the 
validity of the allied royalty contract was ever iH'esented to 
any Ck)urt in the State of Michigan. 

Procedure in the Tex Court 

(1) The War Contracts Price Adjustment Board, based 
upon petitioner’s unverified reiwesentations and statements, 
determined that petitioner had realized ^cessive profits in the 
amount of $80,000 for its 1943 fiscal year and $^,000 for its 
1944 fiscal year (JA 39,75, 77,109). 

(2) The Board in arriving at its determinations did not ac¬ 
cept petitioner’s representations as to the hmount of profits it 
realized subject to renegotiation (JA 39, 76). The Board de¬ 
termined that certain costs claimed by petitioner were not 
properly diargeable against its war business. Among the cost 
items claimed by petitioner and disallowed by the Board were 
the royalties accrued to Frank McKenna’s Estate and a small 
amount of depreciation expenses (JA 39,76). 

(3) Both petitions filed by the petitioner in the Tax Court 
assigned as errors committed by the Board the above disallow¬ 
ances made by the respondent (JA 13,14,49,50,51). The pe¬ 
titions so filed by petitioner also alleged certain facts upon 
which petitioner sought to have the Tax Court reverse the de¬ 
terminations of the Board (JA 18-25 inclusive; 55-63 inclu¬ 
sive). 

(4) All of the above refored to allegations, by petitioner in 
its petitions, were either denied or denied for lack of knowl¬ 
edge and information by respondent (JA 41, 42; 79-83, inclu¬ 
sive). 
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(5) Both petitions filed in the Tax Court allied the 
amounts which it claimed were its sales, costs and profits sub¬ 
ject to ren^tiation (JA.25, 63). 

(6) Respondent denied these allegations by petitioner for 
lack of information and belief (JA 42,82). 

(7) Petitioner thus had knowledge that it would be required 
to support its allegations referred to above by affirmative proof. 

(8) Subsequent to the filing of answers and ixior to the com¬ 
mencement of the trial proceedings, respondent at the request 
of petitioner sought to verify certain of the allegations made 
by petitioner by an examination of the petitioner’s books and 
records (JA 243). This examination was conducted by an ac¬ 
countant of the Federal Bureau of Investigation (JA 243). 

(9) Prior to June 1949 (the date when these proceedings 
were originally set for trial by the Tax Court) the parties at¬ 
tempted to stipulate the various accounting data involved 
(June Tr. 4, 5). During these conferences (which occurred 
during May and June 1949) counsel for respondent advised 
petitioner’s counsel as to the results of the verification of the 
facts as allied by petitioner. He further advised that respond¬ 
ent could not agree that aU of the renegotiable costs set forth 
in the petition were proper costs to be deducted in arriving at 
petitiona‘’s profits subject to renegotiation. At that time, 
counsel for respondent specifically indicated to petitioner’s 
counsel which costs were questioned by respondent’s auditors. 
Petitiona-’s counsel was in May and June 1949 aware of the 
differences between parties and even then was preparing the 
papers and documents which it thought necessary to support 
the all^ations of the petition (June Tr. 5). 

(10) At the call of the Calendar on June 14, 1949, the Tax 
Court granted petitioner’s motion that the trial proceedings 
be continued until the next Detroit Calendar (JA 7, 9). 

(11) On September 6, 1949 petitioner was advised by the 
Tax Court that these proceedings had been set for hearing in 
Detroit commencing November 7,1949, (JA 7,10). 

(12) Prior to the call of the calendar in Detroit on Novem¬ 
ber 7, 1949, counsel fco* both parties sou^t to stipulate all 
material facts. After full disclosure by both parties it was 
apparent that there were unrecondlable differences between 
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the parties particularly as to the amount of petitioner’s sales, 
costs and profits subject to renegotiation. The parties thus 
agreed to stipulate to the Comi their respective positions as to 
the amounts of petitioner’s sales, costs and profits, subject to 
ren^otiation, each reserving its right to object to its adver¬ 
sary’s position (JA 92,107). 

(13) As a result of the pleadings, many conferences and 
negotiations between the parties, the submission by the re- 
^x)ndent to petitioner of a list of items of costs in controvert, 
and the stipulating of Joint Exhibits 1-A and 2-B, petitioner 
had ample opportunity to be advised of respondent’s i) 08 ition. 
Petitioner knew that after the filing of respondent’s answers 
on May 1, 1946 (JA 6) (for petitioner’s 1943 fiscal year) and 
on July 8, 1946 (JA 9) (for petitioner’s 1944 fiscal year) it 
would be required to prove its allegations as to the amount of 
petitioner’s sales, costs and profits subject to renegotiation. 

(14) Petitioner’s position as to the amount of its sales, 
costs and profits subject to ren^otiation were stipulated to 
the Court in Joint Ejdiibit 1-A (JA 92,94, 95). Petitioner of¬ 
fered little, if any, proof to the Tax Court in support of Joint 
Exhibit 1-A. Respondent, while believing that petitioner had 
not met its burden of proof in support of its allegations as to 
its sales, costs and profits subject to renegotiation did not be¬ 
lieve that the Tax Court should be called upon to decide die 
issues framed by the pleadings upon such inadequate evidence. 
Thus respondent offered evidence to rebutt petitioner’s allega¬ 
tions as to its sales, costs and profits subject to renegotiation. 
All of the accounting evidence offered by respondent, and re¬ 
ceived by the Court, was in rebuttal of petitioner’s aUegatians 
and evidence (what there was of it) relating to the amount of 
petitioner’s sales, costs and prc^ts subject to ren^tiation. 

(15) Prior to the conclusion of the hearing in Detroit, re¬ 
spondent upon motion to the Court, pursuant to Rule 17 of 
the Tax Court’s Rules of Practice, requested permission to 
amend its answer to conform to the proof (JA 334). The 
Court, prior to dosing the record in Detroit, required respond¬ 
ent to specifically indicate the substance of its proposed amend¬ 
ment (JA 324-328) and granted respondent ^ days to reduce 
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its motions and amended answers to written form and file the 
same with the Court (Tr. 622). 

(16) On December 21, 1949 (JA 7, 10) respondent lodged 
with the Cburt its Motion to Amend, and its p«*oposed Amended 
Answer as previously directed by the Court. 

(17) Respondent's Motion to Amend was granted by the 
Court December 23, 1949 (JA 7, 10). 

n. Questions presented 

The questions here at issue are— 

A. The propriety of the Tax Court’s detennination as to the 
amount of excessive profits realized by petitioner after previ¬ 
ously determining the amount of profit realized by petitioner 
under contracts and subcontracts subject to the provisions of 
the Renegotiation Act. 

B. Did the Tax Court by accepting respondent’s answer 
and amended answer deny petitioner procedural due process? 

C. Does this Court have the jurisdiction to review the non¬ 
constitutional issues presented by petitioner? 

STATUTES INVOLVED 

These are set forth in the Supplement to this brief (attached 
hereto), as permitted by Rules 17 (c) (5) and 17 (e) (3) of 
the General Rules of this Court. 

SUMMARY OF ARGUMENT 

1. We challenge the accuracy of the statement by petitioner 
in its “Statement of Questions Presented” that “The Tax Court 
found that petitioner was contractually obligated to i>ay to 
another, annually, a percentage of petitioner’s gross sales, but 
decided that the amount so paid would be treated as if part of 
petitioner’s profit during the years in question.” The Tax 
Court in its opinion said: 

The first of these expenditures which we hold are not 
proper costs of renegotiable sales are the royalties ac¬ 
crued on petitioner’s books to the account of the estate 
of Frank L. McKenna for 1943 and 1944 in the amounts 
of 334,087.98 and $29,443.79, respectively. Such accru- 
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als were made upon die basis of the allied lic^isiiig 
arrangement between petitioner and McKenna, who, at 
the time of its purported consummation, was petitioner’s 
{^resident and principal stockholder. The primaiy rear 
son for our holding is that petitioner has not proved the 
existence of a bona fide contract between i)etitioner and 
McKenna upon whidi such royalty payments may be 
based (JA 127, 128). 

The Ren^otiation Act as enacted was one avenue by which 
Qingress sought to reduce the costs to our nation in its effort 
to fight an all out war. Lichter v. United States, 334 U. S. 742 
(194S). Congress directed that the Board, and subsequently 
the Tax Court, should administratively determine proper costs 
which should be allowed in determining the amount, if any, of 
excessive profits whidhi a war contractor received [Sec. 403 (a) 
(4) (B)]. 

The Tax Court very properly did not determine whether or 
not the alleged royalty contract was enforceable. But properly 
did determine that the alleged royalty costs were not proper 
deductions in arriving at the petitioner’s profits subject to rene¬ 
gotiation. The laws of Michigan relating to the validity of this 
alleged contract may in no way vitiate the Tax Court’s decision 
which is solidly based on Federal Tax Law that the payments 
were not ordinary and necessary expenses {Thomas Flexible 
Coupling Company v. Commissioner, 158 F. 2d 828 (1946); 
cert. den. 329 U. S. 810 (1947)). 

The fact that the terms of the contract were unknown and 
not dear; that an oral contract for a royalty may not be en¬ 
forced in Michigan {Benedok v. Mechanical Products, Inc., 314 
Mich. 494 (1946)); that the alleged contract, if it did in fact 
exist, was never approved by the Board of Directors of peti¬ 
tioner corporation as required by the corporation’s by-laws; 
that the only patent owned by McKenna involved cam action 
clamps which constituted less than 1 per cent of petitioner’s 
sales during the period in question; that the company spent 
considerable sums of money diuing 1943-1944 to redesign and 
correct production ‘"know how” are ample evidence that the 
Tax Court very properly found and determined that the pay¬ 
ments accrued under the guise of royalties were not proper 
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deductions in arriving at the petitioner’s profits subject to 
ren^tiation. 

II. Petitioner argues that it was denied procedural due imtoo- 
ess because the Tax Court required it to proceed without fram¬ 
ing the issues and without affording it an adequate opportunity 
to know and meet the claims of its adversary. 

The facts do not support petitioner’s position. Its argu¬ 
ment fails to consider that in its petitions, which sought the 
jurisdiction of the Tax Court to redetermine its excessive prof¬ 
its, petitioner allied that the Board erred in disallowing cer¬ 
tain costs, including accrued royalty payments, etc., in de¬ 
termining petitioner’s sales> costs and profits subject to rene¬ 
gotiation and that the Board’s determination of the amoxmt 
of excessive profits was improper. Respondent in its answers 
which were filed years pries: to the trial proceedings denied 
the errors which petitioner alleged and the facts which it 
allied in suppOTt of these errors. The petitioner at that time 
had knowledge as to the specific orors and specific facts it 
alleged on which it must assume the burden of proof (Nathan 
Cohen, 7 TC 1002 (1946)). 

Petitioner at all times knew that respondent denied the 
amount of sales, costs and profits which petitioner alleged it 
had received as a result of its war contracts. Approximately 
six m<Hiths before the actual trial proceedings petitioner was 
engaged in assembling the documents, etc., it believed necessary 
to support the propriety of the costs and profits which were at 
issue. Petitioner was seeking to assemble this data at that 
time because it knew each item of cost to which the parties 
were unable to agree. The undeniable fact is that the peti¬ 
tioner stipulated with respondent to the Tax Court the actual 
X)06ition of each party relating to the amount of sales, costs 
and profits subject to ren^otiation. 

Ibe Tax Court very pwroperly permitted the filing of an 
amended answer which enlarged upon the general denials con¬ 
tained in the original answer and whidb confenmed to the evi¬ 
dence offered by respemdent as rebuttal to petitioner’s claim 
as to the amount of costs and profits incurred and received. 

The issues as framed in the initial pleadings were neva* al- 
tared or varied and were at all times as ori^ally presented 
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by petitioner. Under sudi situation the i)etitioner may not 
with any d^ee of sincerity argue that it was deprived pro¬ 
cedural due process since the facts are dear that it was not so 
denied. 

III. Petitioner admits that it may have realized ^cessive 
profits but argued that this Court must find “substantial evi¬ 
dence” in support of the Tax Court’s decision. It argues tiiat 
such must occur because of the decision in Uiuversal Camera 
Corp. V. National Labor Relations Board, 340 U. S. 474 (1951), 
and the provisions of the Administrative Procedure Act (60- 
Stat.237;5USCA1001). 

The Administrative Procedure Act by its specific and cleariy 
stated provisions is not applicable where the statute involved 
(such as the Renegotiation Act) specifically precludes judicial 
review. The essential issue in tiie Universal Camera case was 
the application of the Administrative Procedure Act, therefore, 
since such act by its own provisions is not applicable, the decision 
of the Supreme Court thereon is not binding or controlling. 

This CJourt since its decision in U. S. Electrical Motors, Inc. 
V. Jones, et al., 80 App. D. C. 329,153 F. 2d 134 (1946) has con¬ 
sistently held that questions such as raised by this war con¬ 
tracts (other than the constitutionality of the statute) are not 
open to review by it. See also, Eastern Machinery Company y. 
Undersecretary of War, 85 App. D. C. 363,182 F. 2d 99 (1950); 
Ring Construction Company v. Secretary of War, 85 App. D. C. 
368, 178 F. 2d 714 (1949); cert. den. 339 U. S. 943 (1950); 
Lowell Wool By-Products Company v. War Contracts Price 
Adjustment Board, No. 10802 (decided July 12, 1951). 

IV. The record before this Court clearly indicates that peti¬ 
tioner was afforded procedural due process. The remaining 
issues presented are, as this Court has stated many times, not 
reviewable. The Ren^otiation Act “places exclusive and 
nonreviewable jurisdiction in the Tax Court to determine the 
amount-of excessive profits, including both questions of law 
and fact in such determination * * U. S. Electrical 
Motors, Inc. v. Jones et dl., supra. The petitions for review 
should be dismissed for lack of jurisdiction. Psaty & Fuhrman. 

V. Stimson, 87 App. J>. C. 47; 182 F. 2d 985 (1950). 
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Alleged “royalty^ payments 
JL Petitioner’s argnments are nnaonnd and contrary to the facts 

Petitioner (a) attacks the Tax Courtis findings of facts and 
decision, (b) aigues that the law of Michigan is controlling 
as to whether it is legally obligated to pay McKenna or his 
estate, and (c) states that the Tax Court has no authority 
under the Renegotiation Act to administratively determine the 
amount of petitioner’s profits subject to Ren^otiation. 

The facts pertinent to this aspect of the case are clearly set 
forth on pages 2-7, inc., supra. 

(a) Petitioner states “The Tax Court’s findings and its de¬ 
cision are irreconcilably in conflict” (Br. p. 14). There is 
clearly no “irreconcilable conflict” in the Tax Court’s findings 
or decision as is borne out by the following: 

Rrst of all, we have found that petitioner’s net in¬ 
come for each year subject to ren^otiation was $175,- 
675.59 in 1943, and $121,880.50 in 1944. Petitioner’s 
books of account show that its net income for these 
years was $110,805.72 and. $54,420.68, respectively. 
Our findings of net income for each year subject to re- 
n^otiation are based upon the disallowance of certain 
costs which petitioner charged against renegotiable 
sales for each of the years before us. 

The first of these expenditiures which we hold are not 
proper costs of ren^otiable sales are the royalties ac¬ 
crued on petitioner’s books to the accoimt of the estate 
of Frank L. McKenna fcx* 1943 and 1944 in the amounts 
of $34,087.98 and $29,443.79, respectively. Such ac¬ 
cruals were made upon the basis of the allied licensing 
arrangement between petitioner and McKen^, who, at 
the time of its purp(Mted consummation, was peti¬ 
tioner’s president and principal stockholder. Hie pri¬ 
mary reason for our holding is that petitioner has not 
proved the existence of a bona fide contract between 
petitioner and McKenna upon which such royalty pay¬ 
ments may be based. 


15 


Petitioner admits that the transaction “was not an 
arms-length transaction, * * (JA 127, 128). 

Notwithstanding its argument that the findings of fact and 
opinion of the Tax Cburt are irreconcilably in conflict, the 
, petitioner under “Statement of Questions Presented”, states to 
this Court, ^The Tax Court found that the petitioner was con¬ 
tractually obligated to pay to another, annually, a percentage 
of petitioner’s gross sales, but decided that the amount so paid 
would be treated as if part of petitioner’s profit during the 
years in question.” 

Petitioner seems to adjust the color of its argument to suit 
its need. Clearly, the Tax Court neither held that the peti- 
. tioner was obligated to pay nor was its decision in conflict with 
its findings. 

(b) Petitioner was renegotiated by the War Contracts Price 
Adjustment Board and that Board determined that petitioner 
had realized excessive profits during the years involved. In 
reaching that determination the Board determined that cer¬ 
tain alleged costs, such as royalty payments to McKenna and 
a portion of the depreciation claimed, were not proper costs 
to be considered in arriving at the amount of petitioner’s 
profit subject to renegotiation. 

Petitioner invoked tiie jurisdiction of the Tax Court as per¬ 
mitted by the Renegotiation Act and alleged in both petitions 
P'esented to the Tax Court that the Board had erred in dis¬ 
allowing royalty pa 3 rment 8 to McKenna in determining the 
amount of profit subject to renegotiation. 

The Renegotiation Act, Section 403 (a) (4) (B) provides 
-in part: 

The term “jarofits derived from contracts with the 
' Departments and subcontracts” means the excess of the 
amount received or accrued under such contracts and 
subcontracts over the costs paid or incurred with re¬ 
spect thereto. Such costs shall be determined in accord- 
{ance toith the method of cost accounting regidarly 
employed by the contractor in keeping his books, but 
if no such method of cost accounting has been em¬ 
ployed, or if the method so employed does not, in the 
opinion of the Board or upon redetermination, in the 
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opimxm of The Tax Court of the United States properly 
reflect such costs, such costs shaU be determined in^acr- 
cordance with such method as in the opinion of the 
Board or, upon redetermination, in the opinion of The 
Tax Court of the United States does properly reflect 
such costs. Irrespective of the method employed or 
prescribed for determining such costs, no item of cost 
shall be charged to any contract with a Department 
or subcontract or used in any manner for the purpose 
of determining such cost, to the extent that in the opin¬ 
ion of the Board or, upon redetermination, in the opin¬ 
ion of The Tax Court of the United States such item 
is unreasonable or not properly chargeable to such con¬ 
tract or subcontract. Notwithstanding any other pro¬ 
visions of this section, all items estimated to be allow¬ 
able as deductions and exclusions under Chapter 1 
and 2E of the Internal Revenue Code .(excluding taxes 
measured by income) shall, to the extent allocable to 
such contracts and subcontracts (or, in the case of the 
recomputation of the amortization deduction, allocable 
to contracts with the Departments and subcontracts), 
be allowed as items of cost, but in determining the 
amount of excessive profits to be eliminated proper ad¬ 
justment shall be made on account of the taxes so ex¬ 
cluded, other than Federal taxes, which are attributable 
to the portion of the profits which are not excessive. 
[Emphasis added.] 

The question presented to the Tax Court and .to this Court 
is not whether tiie alleged royalty contract could be enforced 
but rather whether that contract was an "ordinary and nec¬ 
essary’’ business arrangement the cost of which the Board 
and the Tax Court properly considered was not a deduction 
under the provisions of Chapters 1 and 2E of the Internal 
Revenue Code. It must be remembered that the alleged con¬ 
tract was between a corporation and a stockholder who owned 
the greater portion of its stock. The Tax Court announced 
its agreement witb the action taken by the Board and held 
that the pa 3 mients made under the alleged contract were not 
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proper deductions in determining petitioner’s profits subject 
to renegotiation under the provisions of 403 (a) (4) (B). 

But petitioner argues that the laws of Michigan are con¬ 
trolling as to whether or not it is legally obligated to McKenna 
or his estate. Under the present proceeding our interest is 
not directed to the ^l^al obligation” involved but rather is 
directed to whether or not the alleged contract is “allowable 
as a deduction * ♦ ♦ under Qiapter 1 and 2E of the 
Internal Revenue Code.” 

In Thomas Flexible Coupling Company v. Commissioner, 
supra, the Third Circuit Court of Appeals passed upon the 
right to deduct royalty payments as a deduction under the 
provisions of Chapter 2E of the Internal Revenue Code. In 
that case, unlike the present one, a state court had held that 
the royalty contract was enforceable. Even under such con¬ 
ditions that Court said: 

The only problem in this case is whether the royalty 
payments to Mrs. Thomas constituted “ordinary and 
necessary expenses” of the company. This is not a ques¬ 
tion of state law under Erie v. Tompkins, 304 U. S. 64, 
78. It is entirely an issue of federal tax law. 

* * « * » 

From the undisputed facts before it, the Common Pleas, 

, and later the Supreme Court [of Pennsylvania] held 
that there the royalty agreement was sufficient under’ 
the state law. But that finding in no way vitiates the 
Tax Court decision, solidly hosed on federal tax law, 
that the payments were not ordinary and necessary 
business expenses (pp. 830-31). [Emphasis added.] 

In Commissioner v. Tower, 327 U. S. 280 (1946), the ques¬ 
tion of the validity of a partnership was ui^ed. The laws of 
the State of Michigan were likewise involved but like the cur-, 
rent proceeding there was no collateral state court finding 
There the Supreme Court which had such an element as a find¬ 
ing by the state court very much in mind said: 

Respondent contends that the partnership arrange¬ 
ment here in question would have been valid imder 
Michigan law and argues that the Tax Court should 
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consequently have hdd it valid fcH: tax purposes also. 
But the Tax Court in making a final authoritative find¬ 
ing on the question whether this was a real partnership 
is not governed hy how Michigan law might treat the 
same circumstances for purposes of state law. Thus, 
Michigan could and mi^t decide that the stock-transfer 
here was sufficient under state law to pass title to the 
wife, so that in the event of her death it would pass to 
whatever members of her family would be entitled to 
receive it under Michigan's law of descent and distribu¬ 
tion. BtU Michigan cannot, hy its decisions and laws 
governing questions over which it has final say, also de¬ 
cide issues of federal tax law and thus hamper the effec¬ 
tive enforcement of a valid federal tax levied against 
earned income (p. 287-288). [Emphasis added.] 

Likewise in Commissioner v. Lusthaus, 327 U. S. 293 (1946), 
a companion case to the Tower case, which concerned much 
the same circumstances but under Pennsylvania law, the Su¬ 
preme Court in its opinion quoted the Tax Court decision be¬ 
low with approval sa3dng: ‘Tt concluded that while the partner¬ 
ship was ^clothed in the outer garment of l^al respectability’ 
its existence could not be recognized for income tax purposes.” 

The petitioner contends that the alleged contract is enforce¬ 
able imda* the laws of Michigan. That is merely an expression 
of opinion by its counsel and unsupported by any such de¬ 
cision on the facts involved. However, assuming arguendo, 
that a Midiigan Court had determined the enfcwtseability of 
the allied contract such decision would have no relevancy or 
binding application here. See, Commissioner v. Tower, supra; 
Thomas Flexible Coupling Company v. Commissioner, supra. 

(c) Petitioner next argued that the Tax Court had no au¬ 
thority under the Renegotiation Act to administratively deter¬ 
mine the amount of petitioner’s profit subject to renegotia¬ 
tion. Such argument would imply that neither the Board ncH* 
the Tax Court may question any cost which petitioner alleged 
it paid <x incurred. 

Such is obviously contra to the dear intention of Coi^ress 
and the expressed provisions of the Renegotiation Act, which 
provide: 
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* * * Such costs shall be determined in accord¬ 
ance with the method of cost accounting regularly em¬ 
ployed by the contractor in keeping his books, but if 
no such method of cost accounting has been employed, 
or ij the method $o employed does not, in the opinion oj 
the Board or, upon redetermination, in the opinion oj 
The Tax Court of the United States properly reflect 
such cost, such cost shaJtl he determined in accordance 
with such method as in the opinion of the Board or, 
vrpon redetermination, in the opinion of The Tax Court 
of the United States does properly reflect such cost, 
(Section 403 (a) (4) (B)). [Emphasis added.] 

Congressional intention could not be clearer. The Board 
and the Tax Coiu't are authorized and directed to administra¬ 
tively determine the profits realized by a contractor. How 
else could the purpose of the Renegotiation Act, i. e., to elimi¬ 
nate the excessive profits and the improper charges against 
Government fimds, be insured? 

B. The determination of the Board and the opinion of the Tax Court—that 
the alleged royalty payments are not deductible expenses—should be 
affirmed 

Petitioner in arguing this issue neglects to face the facts nec¬ 
essary to apply the intent and provisions of the Renegotia¬ 
tion Act. That Act was conceived and enacted to effect among 
other purposes a control over the costs which this country must 
pay to successfully combat our enemies in an all-out war. 
Lichter v. United States, supra. “The purpose of renegotia^ 
tion was to prevent war profiteering from the spending of 
Government Funds necessary in the prosecution of the war.” 
W. Tip Davis, 12 TC 335 (1949). The control of patents and 
the payment of royalties under such patents, as they affected 
wartime production, was similarly supervised. Royalty Ad¬ 
justment Act, 56 Stat. 1013,35 USCA 89. The intent of Con¬ 
gress as expressed in the Royalty Adjustment Act was not to 
eliminate all royalty payments but to assure our producers 
of war supplies and munitions that they would be protected 
from infringement action and also to assure the holders of 
patent ri^ts that they would be fairly and reasonably reim- 






20 


I bursed for the use of the patented process or articles if, in fact, 
they were needed and used in our efforts to wage an all-out 
war. 

•(a) Patent did not protect items manutaetured 

The patent which was involved in the alleged oral agreement 
was Patent No. 2,236,439 (Ex. 11). The claims in this patent 
I (pp. 2 and 3 of Ex. 11) cover only cam action clamps. The 
patent includes no claims covering a toggle action clamp. The 
only cam action clamps assembled and/or sold by petitioner 
during 1943 and 1944 were in Series KK (Ex. 16,17; JA 190A, 
319). The record further discloses that less than 1 percent 
of petitioner’s sales during 1943 and 1944 involves KK (cam 
action) clamps (JA 319). Thus, over 99 percent of the “royal¬ 
ties” under the allied licensing agreement were paid for the 
assembling and merchandising of articles not possibly covered 
by the claims of Patent No. 2,236,439 (Ex. 11). 

The remaining terms of the alleged oral licensing agreement 
are unknown (JA 158). Assuming that they cover unpatented 
designs and processes of Frank McKenna, which seems to be 
the only logical assumption, there is no justification for any 
“royalt}^” payments on this theory since petitioner, during 
1943 and 1944, expended large sums of money to redesign and 
change the designs inherited from McKenna (JA 199, 204,205, 
238). 

Clearly, then, even if a royalty agreement did in fact exist, 
the Government may not properly be charged for any pay¬ 
ments made thereunder since in excess of 99 percent of peti¬ 
tioner’s income was received from sales of clamps which were 
not produced or designed under the McKenna patent.* 

The fact is that 99 percent of petitioner’s income was re¬ 
ceived from the sale of clamps, pliers and wrenches which in 
principle of design were entirely contra to the cam action 
clamps protected by McKenna’s patent. 

’ On cross examination petitioner’s witness admitted that the royalty was 
. charj^ed on the basis of total sales notwithstanding the fact that a portion 
of its sales were derived from sales of wrenches and pliers which it neither 
produced or assembled and which had no similarity to the clamps which 
petitioner did manufacture (JA 168, 169). As to these items petitioner 
acted merely as a s^ng agent for other manufacturers (JA 199, 201, 202). 
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(b) An oral contract for paymenta of rogaUy is not enforceable, and pay- 

ments or accruals made thereunder are not 'proper deductible expenses ' 

Petitioner argues that it cannot escape liability under the 
alleged royalty contract; first, because it accepted and received 
the benefits thereof, and second, because it ratified the contract 
(Br. p. 23). 

As indicated immediately above IF petitioner accepted and 
received any benefits under the alleged contract (which the 
record clearly indicates it did not) it would affect less than 1 
percent of the total income received. Thus, petitioner may 
not honestly represent that payments of 534,087.98 in 1943 
and $29,443.79 in 1944 should be made by the American tax¬ 
payer because of sales totaling less than $12,000.00.® 

Petitioner concedes that the alleged royalty payments were 
made as a result of an oral contract (Br. p. 5). Petitioner did 
not introduce into the record any written evidence establish¬ 
ing the terms of the alleged contract. The alleged contract, 
presumably made with Portnoy (a certified public account- 
antSj, who at that time had no connection with petitioner, was 
nowhere recorded.^ Minute books of the corporation sup¬ 
posedly containing reference to the alleged contract were never 
introduced in evidence. Furthermore, this certified public 
accountant, when he did become secretary to the corporation, 
never recorded the terms of the alleged licensing agreement 
by which “royalties” were paid (JA 329-33). It should be 
noted that when Portnoy rendered a report to the Board of 
Directors in January 1942 (JA 329-346), after a diligent search 
of available records, and when the alleged transaction was 
fresher in his memory, no mention was made of any “bonus,” 
“licensing,” or “royalty” agreement; which Portnoy recalled, 
although not in precise terms, in November 1949, almost eight 
years later. 

Portnoy’s memory relative to the events of 1941 was hazy 
at the time of the trial, November 1949. Furthermore, Port- 

*The parties stipulated that petitioner's renegotiable sales in 1943 
amounted to $630,773.45 (JA 93) and in 1944 were $562^05.76 (JA 98). 
One percent of these sales amounts to less than $12,000.00. 

* Portnoy testified that his conversations with McKenna relating to this 
issue took place during March and April of 1941 (JA 155, 163). Portnoy 
did not become an officer or director until May 1941 (JA 152). 
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noy never did testify as to the precise terms of the alleged 
royalty agreement, even in response to questions asked by 
counsel for the petitioner (JA 158). 

There is no evidence that the alleged oral agreement was 
ever ratified by the Board of Directors of the corporation as 
provided in the corporation by-laws (JA 329-346). 

Therefore, since the terms of the alleged licensing agree¬ 
ment are so uncertain and since the alleged agreement was 
not an arm’s-length transaction, since it was made, if at all, 
between Frank McKenna, as an individual, and Frank Mc¬ 
Kenna, as president and majority stockholder of the petitioner 
corporation, and since there is no written evidence to show 
whether or not the petitioner took the necessary corporate 
action in compliance with its own bylaws (JA 329-346), as 
respect to the allied agreement, it is necessary to examine 
this alleged agreement in the light of the existing Michigan 
statute of frauds. 

It is clear, as stated in Westinghouse Electric and Mann- 
jacturing Company v. Tri-City Radio Electric Supply Com¬ 
pany, 23 F. 2d 628 (1927), that “a license to use a patent is a 
contract.” 

While Federal Statutes do not require any particular form 
of license, some states do in order to protect against fraud. 
See, Ellis, Patent Assignment and Licenses (2d Ed. 1943), 
Sections 118, 389,390. 

Michigan, where the alleged agreement, if any, was made 
and the operations giving rise to the alleged “royalty” pajrment 
were performed, has no statute specifically relating to licensing 
agreements for the use of patents, but relies upon its general 
statute of frauds covering all contracts to afford protection 
against fraud. This statute iM*ovides (VoL 19, Michigan Stat¬ 
utes Annotated, Sec. 26.922: 3 Comp. Laws Mich. 1929, Sec. 
13417): 

Agreements, invalidity of certain kinds in absence of 
a signed writing. —Sec. 2. In the following cases speci¬ 
fied in this section, every agreement, contract and 
promise shall be void, unless such agreement, contract 
or promise or some note or memorandum thereof be in 
writing and signed by the party to be charged therewith. 
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or by some person by him thereunto lawfully author¬ 
ized, that is to say: 

1. Every agreement that, by its terms, is not to be- 
performed in one [1] year from the making thereof; 

This provision of the Michigan Statute of Frauds renders 
imenforceable an oral licensing agreement. This is clear from 
a recent decision of the Michigan Supreme Court, Benedok v. 
Mechanical Products, Inc., supra. 

In the Benedok case, supra, the Court said: 

There is no dispute but that the oral agreement was 
not to be performed within a year. This brings to bear 
3 Comp. Laws 1929 § 13417, * * * 

’ The memorandum on which plaintiff relies is a state¬ 
ment in a letter signed by the defendant’s president and 
sent to the selective service board, * * *. 

The Michigan Court then considered fully whether the let¬ 
ter was sufficient to take the case out of the statutes of frauds, 
and concluded that it was not, saying: 

The memorandum, Exhibit A, does not satisfy the 
statute. * ♦ * 

See also Kurtz v. Ford Motor Company, 62 F. Sup. 255 
(1945), involving the same Michigan Statute applied to an oral 
licensing agreement and holding it void. The Court therein 
stated the issue as follows: 

Plaintiff’s claim was predicated upon an oral contract 
allegedly made in Michigan in 1930 between plaintiff 
and both defendants for the payment of royalties on a 
gear-shift device allegedly produced by, and sold on 
• automobiles of, the defendant Ford Motor Company, 
which device was fabricated in part by defendant Gen¬ 
eral Products Corporation. 

The Court describes the evidence in this case in the follow¬ 
ing language: 

Except for a few minutes’ testimony by one of 
plaintiff’s associates, the only evidence introduced was 
testimony of plaintiff, supplemented by a number of 
documentary and fiscal exhibits. Plaintiff’s testimony- 
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as to the terms and conditions of the alleged oral con¬ 
tract failed to establish the terms of the contract with 
definiteness and certainty. 

The Court held the alleged oral contract void, saying: 

In Michigan every agreement, contract or promise 
that) by its terms, is not to be performed within one 
year from the making thereof, is void unless such an 
agreement, contract ot iHX)mise cmt some note or memo¬ 
randum thereof is in writing and signed by the party 
to be charged thaewith, cm: by some person by him there¬ 
unto lawfully authorized. N. S. A. Section 26,922, 
Comp. Laws 1929, Section 13417. 

See also Radio Corporation of America, et al. v. Cable Radio 
Tube Corporation, 66 F. 2d 778 (1933); cert. den. 290 U. S. 
703 (1934), where the New York Statute of Frauds (the same 
as the Michigan Statute of Frauds in this respect) was applied 
to render unenforceable an oral licensing agreement. 

Since the alleged csral agreement in the case at bar is unsup¬ 
ported by any written evidence, it is obviously imenforceable. 

The record does not disclose the length of the time the allied 
licensing agreement was to operate. A license not expresdy 
limited in duration continues imtil the patent escpires (SprouU 
V. Pratt <& Whitney Company, 101 F. 265 (1900); Walker, 
Patents, 6th Ed. (1929) Sec. 357). 

Thus, it is dear in the case at bar that the Michigan Statute 
of Frauds applies, since the contract could not be “performed 
within one year from the making thereof.” The evidaice and 
the record show that the allied royalty payments were not 
to be limited to less than one year and in fact, the acmials or 
payments of ‘Royalties” throughout 1943 and 1944 by the cor¬ 
poration to its sole stockholder shows that it did operate for 
more than one year. 

It is submitted, that since the alleged oral agreement is not 
enforceable imder the Michigan Law and that if enforceable 
it would only apply to less than one percent of petitioner’s 
total sales. The decision of the Board and the Tax Cburt that 
the accruals of alleged royalty payment are not a propa- de¬ 
duction as costs in determining petitioner’s profits subject to 
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renegotiation under the jM'ovisicms of Qiaptw 1 and 2E of the 
Internal Revenue Code was proper and should be afiBrmed. 

- --.n — . • , ■ • 

Petitioner was not denied procedural due process 

Petitioner argues that it was deprived of procedural due 
process “ by the Tax Court because it was required “to proceed 
in the matter without specific issues having been framed and 
without affording petitioner an adequate opportunity to know 
and to meet the claims of its adversaries”' (Br. p. 17). More 
specifically petitioner states: “The Tax Court Rules are prop¬ 
erly designed to require the framing of specific, distinct issues 
by pleadings. Re^ndent, in the instant case, asserted a claim 
to affirmative relief, as to which it was required to bear the bur¬ 
den of proof. Respondent did not file such an answer as was 
contemplated by the Rules; in fact, it (^ressly refused so to 
answer. Not only did it refuse to disclose ite claim for affirui^ 
tive relief, but also it refused to disclose the nature of its de^ 
fense, or to state facts relied upon in defense. Su<^ facte had 
been marshalled by the respondent’s investigation and wcto 
known to respondent long before the time that the hear^ 
began” (Br. p. 17). • ^ ^ ' * 

Appellant upon filing ite petition in the Tax Court asked 
that Court to “redetermine the amount of excessive profits 
which the Board determined it received during 1943-1^44. In 
filing such petitions petitioner relied upon the provisions ,of 
Section 403 (e) (1) of the R^egotiation Act which provides, 
in part, as follows: - . - 

* Petitioner states that, “It Is arguable from this Tolnminous record that 
while petitioner charged to expense some items which the Tax Court could 
properly disallow or hold should be capitalized, there were among the 
Items some which, according to* standard and accepted accounting practice, 
were not proved to have been improperly treated as expense Items.'' Even 
if, as the Tax Court said, petitioner’s cost figures were too hi^ the Govern¬ 
ment’s cost figures seem too low.' The record, only a part of which is printed 
in the appendix, does not supply the data needed to resolve the doubt be¬ 
cause of the procedural defects noted” (Br. p. 34). This Court should be 
advised that it was respondent’s desire to print the entire record. Only 
after stubborn insistence by petitioner did respondent agree to eliminate a 
portion thereof. The entire record, including all schedules and testimony, 
is of course In the Court’s possession. 




I 


• « * Upon such filing such court shall have ex- 
elusive jurisdiction, by order, to finally determine Hie 
amount, if any, of sudi excessive profits received or ac¬ 
crued by the contractor or subcontractor, and such deter¬ 
mination shall not be reviewed or redetermined by any 
court or agency. The c<mrt may determine as the 
amount of excessive profits an amount either less than, 
equal to, or greater than that determined by the Board. 
A proceeding before the Tax Court to finally determine 
the amount, if any, of excessive profits shall not be 
treated as a proceeding to review the determination of 
the Board, but shall be treated as a proceeding de 
novo • * *. [Emphasis added.] 

Petitioner by requesting a redetermination of its excessive 
profits in the Tax Court is the party proposing such redetermi¬ 
nation and must assume the burden to prove that the deter¬ 
mination of the Board was erroneous. Nathan Cohen, supra. 
But petitkmePs argument to this Court indicates dearly that 
it has lost sight of this obligation. By the petition, which it 
filed with the Tax Court, petitioner indicates that it realizes 
its obligations to all^e and prove the basic facts upon which 
it relied. In eadi petition petitions* assigned errors claiming: 

1. That, “The Board erred in disallowing as an item of cost 
Ilo 3 ral 1 y payments allocated to renegotiable business in the 
-amount of thirty two thousand and three himdred and twenty 
three ($32,323.00) dollars” (JA 13). (See also assignments of 
error Nos. 12,13, and 14 in both petitions, JA 14,50.) 

2. That “The Board erred in holding that the petitioner 
realized excessive profits in the amount of eighty thousand 
($80,000) dollars” (JA 13, 49). 

Petitioner alleged certain facts in support of the above al- 
l^ations of error and also alleged its position as to the amoxmt 
of its sales, costs and profits subject to renegotiation. [Note, 
petitioner did not all^e that its sales were not subject to the 
Act, in fact It so stipulates (JA 93).] 

Within the time prescribed by the Tax Court’s Rules of Prac¬ 
tice .the respondent filed its answer to both petitions. In each 
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case respondent denied that it had erred as so allied iund also 
denied certain facts alleged by petitioner in support of the as¬ 
signments of error. The facts which petitioner alleged in sup¬ 
port of the assignm^ts of arror were <Hily within theimowledge 
and possession of petitioner. The fact is tiliat the Board’s de¬ 
termination was based entirely upon unverified representa¬ 
tions made by petitioner to the Board. 

Respondent’s answer admitting or denying petitioner’s alle¬ 
gations was proper as provided by the Tax Court’s Rules of 
Practice. As early as May 1945 (in the 1943 case) and July 
1946 (in the 1944 case) petitioner had unmistakable knowl¬ 
edge of the issues as drawn by the pleadings. Hiese issues 
were (1) was the alleged royalty payment a proper deduc¬ 
tion under the provisions of the Ren^otiation Act in deter¬ 
mining petitioner’s excessive profits, (2) what was the amount 
of petitioner’s profits subject to renegotiation, and (3) did 
petitioner realize excessive profits, and if so in what amount? 
These issues were never varied^ altered or changed during the 
entire time that these proceedings were before the Tax Court. 
The fact is that these issues were pleaded by petiticmer and 
ai^ued by petitioner before the Tax Court.* 

Petitioner was required by the Court’s Rules of Practice and 
decision {Nathan Cohen, supra) to prove its costs and profits 
subject to renegotiation and whether the amount of excessive 
profits determined by the Board was incorrect. That as peti¬ 
tioner states, it was “wholly in the dark” (Br. p.> 10) is incon¬ 
ceivable because (1) the issues were framed by its petition and 
respondent’s answer, (2) respondent made a full disclosure to 
petitioner in May and June 1949 (£q>proximately 5 nocmths 
prior to the actual trial) as to the items of cost which it be¬ 
lieved were not properly chargeable against renegotiable busi- 

*AU authorities dted by petitioner (Br. pp. 87-38) (in the Tax Court or 
its predecessor. Board of Tax Appeals) are obviously not on point, since 
each cited case involves the raising of a neic itsue to the Ck>urt. In the cnx^ 
rent proceedings the amended answer did not bring: before the Court any 
new issues. It served merely to crystallize respondent's original denial of 
petitioner’s alleged costs chargeable against renegotiable business and to 
siiggest to the Court (which it did not foUow) the proper amount of excessive 
profits realized by petitioner. 
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ness/ and (3) petitioner stipulated * to the Court respondent's 
position as to lie costs involved • (JA 97). 

Petitioner's argument overlooks the basic premise upon 
which these cases are heard. The Renegotiation Act, Section 
403 (e) (1), provides as follows: 

Any contractor csr subcontractor aggrieved by an or¬ 
der of the Board determining the amount of excessive 
profits received or accrued by such contract(»: ot sub¬ 
contractor may ♦ ♦ ♦ file a petition with the Tax 
Court of the United States for -a redetermination 
thereof. Upon such filing such Court shall have exclu¬ 
sive jurisdiction, by order, to finally determine the 
amount, if any, of such excessive profits received or ac¬ 
crued by the contractor or subcontractor, and such de¬ 
termination shall not be reviewed or redetermined by 
any Court or agency. The Court may determine as the 
amoimt of excessive profits an amount either less than, 
equal to, or greater than that determined by the Board. 

^Bespondent’s position as to the propriety of cost items alleged by peti¬ 
tioner was made known to the petitioner prior to the hearing before Jndge 
Van Fossen in Detroit on June 14,1949. At that hearing, petitioner’s coun¬ 
sel, when arguing for a continuance, said: 

"In addition to that, on May 17, connsd advised me of a great mass of 
documents which he proposed to bring into this case without assxuning any 
burden. We have "been oeeeaMing thoee docutnenU and loe have been going 
through them.” [Emphasis added.] (June Tr. 6.) 

During that same hearing before Judge Van Fossen, coxmsel for re^Kmdent 
stated, "As to the quesdoo of certain cost items, Mr. Batter knows that 
there is no question about my withholding them. He knows what they are. 
We have discussed that down in our olBce in Washington” (June Tr. 7). 

*The sales, costs and profits subject to renegotiation as alleged in the 
amended answers (JA 45, 46, 47, 8S, 89, 90) are in acconTwith the sales, 
costs and profits as stipulated by the parties and contained in Joint Ex¬ 
hibit 2-B (JA 97). The profits so stipulated in Joint Exhibit 2-B are total 
figures for each year whereas the sales, costs and profits alleged in the 
amended answers are that portion of earii whirii are properly allocable to 
renegotiable business. Petitioner has never claimed that the allocation of 
its costs should be made on other than a sales ratio basis as was done in 
the amended answers. 

* See, Merton E. Farr, 11 TO 566 (1948) (566) wherein the Tax Court said 
"The facts upon which the motion for the amendment is based did not come 
as a surprise to respondent at the hearing for they were all contained in the 
stipulation of facts signed by both parties * *. Since no prejudice to 
respondent will result, we grant the motion * * 
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A proceeding before the Tax Court to finally determine 
the amount; if any/of excessive profits shall not be 
treated as a proceeding to review the detamination of 
the Board,: but ^all be tr^ted-as a proceeding de 
novo. ^ 

Since the proceeding are de notw, it would seem , that any 
amended answer filed alleging that petitioner's excessive profits 
were greater than the amount originally determined is*not' 
required in order that the Court may find that petitioner's 
excessive i»x>fit8 were in an amount greater than that orig* 
inally detmnined by the Board. Furthermore, re^ndenfs 
original answer i»ayed that the Court determine that peti¬ 
tioner's excessive profits were "not less than” the amoimts orig¬ 
inally determined. The purpose of the amended answ^ was 
merely to assist the Court and to clarify the record.' 

The parties stipulated to the Court their req)ective positions 
relative to the proper amount of costs and profits subject to 
renegotiation (Jt. Ex. 1-A and 2-B; JA 94,96,97,98,99,101)'. 
The schedules so stipulated reflected in minute detail the posi¬ 
tion of each.' The fact is that the position of each party as 
to each account'which appeared! in petitioner’s books was 
carefully spelled out in the stipulation. Any claim that the 
petitioner was surprised or unable to i»:operly prepare its case 
due to any lack of knowledge as to respondent’s position is not 
proper. The status of the pleadings, the many conferences 
between counsel, and the detailed stipulating the parties 
of thdr respective positions dispels the propriety of any such 
claim. In fact, during Jime 1949 (five months prior to the 
trial) petitioner’s counsel advised the Tax Court that he had 
knowledge of respondent’s position and was then engaged in 
assembling the documents which it deemed necessary to 
port petitioner’s position that the costs questioned by respond- 
ent were proper (Jxme Tr. 5). 

The lower Court was correct when it said: 

j • .1 

That was the basis of my ruling on the Petitioner’s 
motion to strike. T believe it was, certain matters in 
the stipulation of fact, h<flding that the burden of proof 
has not shifted from the Petitions to the Re^ndent * 
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in respect to matters which Respondent wight present 
by way of impeaching or chaUenging or disproving, if 
he might, the case as wade out primarily by the Peti¬ 
tioner (JA 272). [Emphasis added.] 

Schedules submitted to the Court by respondent were pre¬ 
pared in an effort to support respondent’s pleading which de¬ 
nied petitioner’s allegations as to the amount of costs properly 
chargeable against renegotiable income. They were prepared 
from petitioner’s books and records and offered in evidence 
as rebuttal of any proof petitioner offered to sustain its all^a- 
tions.*® They were offered only after petitioner had submitted 
evidence to the Court in support of its pleadings. If peti¬ 
tioner seeks to support a theory that any evidence tendered to 
disprove the propriety of certain alleged expenditures is not 
rebuttal evidence, its theory is so fallacious that further argu¬ 
ment is unnecessary. The clear intent of statute indicates 
that in determining the amoimt of profits subject to renego¬ 
tiation proper costs shall be determined under the j^ovisions 
of Chapter 1 and 2E of the Internal Revenue Code. 

The Tax Court, in its opinion, succinctly said: 

Petitioner can not properly claim that undue advan¬ 
tage was taken of it at the hearing for the projMiety of 
petitioner’s costs was in issue at the time of the ori^nal 
pleadings. In paragraph 54 of the petition filed in 
Docket No. 35^R and paragraph 55 of the petition 
filed in Docket No. 476-R, petitioner set forth specifi¬ 
cally what it claimed to be “the costs and expenses in 
connection with” its renegotiable business. In its ori^- 

* Petitioner makes numerous references to the fact that respondent pre¬ 
sented new and afSnmitive evidence during the course of the trial proceed¬ 
ing but failed to specify or indicate any such new or affirmative matter 
which was so presented. The offering of evidmce in support of the denial 
of the correctness of petitioner’s allegations of costs is not new or affirma¬ 
tive evidence. Furthermore, petitioner claims respondent withhdd data 
and information from its counsel (Br. p. 12). This is not so; petitioner’s 
present counsel has misconstrued the record (JA 267). See the statement 
of petitioner’s counsel contained in the June 1949 hearing (i>p. 5-7) in 
which its then counsel adznitted being advised as to the contents of the 
report prepared by the Federal Bureau of Investigation accoxmtant who 
conducted the verification of petitioner’s books and records on behalf of 
respondent. 
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nal answers filed in both cases respondent denied that 
those costs were allowable diarges against ren^otiable 
sales. The respondent in its amended cmswers enlarged 
upon the general denials contained in the original an- 
swers by setting forth specifically what it claims were 
the total costs chargeable against renegotiable business 
for each year in question. 

That petitioner knew respondent was challenging the 
propriety of certain of its costs bef<M*e the amended 
answers were filed and in sufficient time to prepare a 
defense is shown by statements of counsel made cm June 
14, 1949, during arguments on petitioner's motion for 
a continuance. The trial on the merits began Novem¬ 
ber 18; 1949. [Emphasis added.] (JA 125.) 

We submit, that procedurally petitioner was afforded due 
process. The Tax Courtis proceedings were properly con¬ 
ducted and petitioner was in no way denied any right which it 
should have had. 


Ill 

Petitionetis argument relating to the application of 
^substantial evidence^ rule is not sound 

Petitioner argues that the rule of “substantial evidence” 
must be applied herein because (1) the rule of the Universal 
Camera case “ seems applicable, (2) this Court may not affirm 
the Tax Courtis holdings m«*ely because “a record discloses 
that petitioner realized excessive profit in some amount,” (3) 
the action of the Board and the Tax Court was arbitraiy and 
(4) the Tax Court’s conclusion as to the royalty should be 
. reversed. 

The last of these arguments has been previously discussed. 
It will suffice to state that the record before the Tax Court 
fully supports the Tax Courtis findings that such costs are not 
proper deductions within the provisions of the Ren^otiation 
Act. The fact is there is no evidence in the entire record which 
lends any aid to petitioner’s claim. 

Petitioner states that “The rule of the Universal Camera 
case, ♦ * * seems clearly to be applicable to this case.” 


^ Univertal Camera Carp. v. National Labor Belationa Board, aupra. 
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Mr. Justice Frankfurter, speaking for the Supreme Court in 
that case, said: 

The essential issue raised by this case * * * is 
the effect of the Administrative Plocedure Act and the 
l^islation colloquially known as the Taft-Hartley Act 
on the duty of Courts of Appeals when called upon to 
review c»*ders of the National Labor Relations Board 
(p. 476). 

There can be no question that the Taft-Hartley Act is not 
applicable to this proceeding. Similarly, the Administrative 
Procedure Act “ is not applicable. By the very terms of that 
statute, decisions of the Tax Court in renegotiation jMroceed- 
ings are exempted from the provisions thereof. 

Section 10 of the Administrative Procedure Act provides, in 
part, as follows: 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 

Section 403 (e) (1) of the Renegotiation Act states in part: 

* * * Upon such filing such court shall have ex¬ 
clusive jurisdiction, by order, to finally determine the 
amount, if any, of such excessive profits received or ac¬ 
crued by the contractor or subcontractor, and such de~ 
termivation shaU not be reviewed or redetermined by 
any court or agency. [Empha^ added.] 

The Supreme Court was called upon to interjHet Section 10 
of the Administrative Procedure Act and held that when a 
statute specifically bars judicial review of an administrative 
act the provisions of the Administrative Procedure Act are 
not applicable and the courts are not permitted to review. 
Ludecke v. Watkins, 335 U. S. 160 (1948). See also Mr. Justice 
Frankfurter’s statement in the Universal Camera case in which 
he said: 

As Congress explicitly recognized in the recent Ad¬ 
ministrative Procedure Act some statutes '^preclude 
judicial review” (at p. 163). 

**eo Stat 237, et seq; 5 U. S. a A. lOOL 
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This Court interpreted Section 10 of the Administrative Fto- 
cedure Act, in McOrath v. Zcmders, 86 App. D, C. 33^ 177 
F. 2d 649 (1949) 8a3nng:' > r * 


♦ • ♦ * Yet, notwithstanding this positive limitar 
tion the District Court assumed authority to review the 
proceedings before the Custodian by virtue of the Ad¬ 
ministrative Procedure Act, 5 XT. S. C. A. § 1001-1011. 
This, we think, was error. Section 10. of that Act, 6 
U. S. C. A 1009, excepts from review administrative 
rulings where "(1) statutes preclude judicial review or 
(2) agency action is by law committed to ag^cy dis¬ 
cretion.” Here both exceptions stand as bars. Section 
7 (c) of the Trading Wi^ the Enemy Act inredudes it. 
The discretionary nature of the action grants ^e Cus¬ 
todian by Section 32 (a) precludes it. We ga&er also 
from the legislative histo^ that judicial review was not 
intended by Congress. S^ Hearings before House Com¬ 
mittee on the Judiciary (Subcommittee 1) on H. B. 
3750, 79th Cong., 1st Sess., pp. 14, 35, 52; H. B. ^p. 
1269, 79th Cong., 1st Sess.; S. Bep. 920, 7^ Cong., 2d 
Sess. (p. 651-652). 


Clearly neither the rule established in the Urdversal Camera 
case nor the provisions of the Administrative Procedure Act 
are applicable here. 

Petitioner conceded (Br. p. 35-^) that & record indicate 
it realized excessive profits W argues that the case should be 
remanded unless the decision of the Tax Court was fair, equi¬ 
table and wholly supported by the record.” ■ This Court,; has on 
numerous occations, stated that it would not review-the-Tax 
Courtis determination as to the amount of excessive profitA' 
For example, in Eastern Machinery Company y ^ Und^ 
tory o/War, aupro, this Court said: — . 


” Petitioner argues that the Tax Court’s dedsion idll permit it to retain 
only $228.40 of its reported pro/lt« with wMdi to pay taxes etc. 

17,18). Petitioner’s claim is in direct conflict with the provisions of Sets, 
tion 408 (a) (4) (D) of the.Benegotiation Act and the ai^lication 
tion 8806 at the Internal Bevenne Code. .The record indicates that,pe^ 
titioner*s tax credit tmder Section 8806 wm apparoximatdy 50 percent in 
1948 and 57 percent in 1944 (JA 28, 2A 66). Tte actoal woont which it 
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Petitioner's remaining objections revolve around the 
amount of excessive profits determined by the Tax 
' Court. The statutcny provisions applicable to the re- 

determination by the Tax Court are in part as follows: 
“* * * such court shall have exclusive jurisdiction^ 
by order, to finally determine the amount, if any, of such 
excessive profits received or accrued by the contractor 
or subcontractor, and such determination shall not be 
reviewed or redetermined by any court or agency.” 50 
U. S- C. A. Appendix, § 1191 (e) (1). 

We are therefore riot at liberty to “examine the faults 
found by petitioner with the procedure and deterrninor- 
tixm of the Tax Court/' Ring Construction Co. v. Sec¬ 
retary^ of War, 1349, 85 U. S. App. D. C. 386, 178 F. 2d 
714. See, also, Blanchard Machine Co. v. R. F. C. Price 
Adjustment Board, supra, and U. S. Electrical Motors v. 
/ones, 80 XT. S. App. D.C. 329,153 F. 2d 134. Peti¬ 

tioner points out, however, that the finality of the deter¬ 
mination of the Tax Court is as to the "amount, if any, 
of such excessive profits.” It contends that the amount 
i fixed in the present case left so small a profit as to mahe 

the determination an arbitrary deprivation of property 
without due process of law. Let it be assumed for pres- 
I ent purposes that the provisions giving finality to the 

determination of the amount by the Tax Court do not 
preclude this court from deciding that such a determina¬ 
tion in a particular case violates the constitutional pro- 
i tection accorded through due process of law, and there¬ 

fore should be set aside. We are not faced with such a 

wiU refund to the Government wonld be considerably less than it has in- 
' dicated. Also, petitioner may not in determining its tme profits before 
Federal taxes consider as a cost any i>ayments or accruals which are not 
proper deductions under the provisions of the Federal tax statutes. There¬ 
fore, petitioner’s profits for tax and renegotiation purposes would be as 
found by the Tax Court, L e., $175,675.59 and $121380110 (JA 127). Fur¬ 
thermore, “There is no constitutional guarantee of more than a sxnall profit 
I In war work,” Eastern Machinery Co. v. Under Seoreta/ry of War^ eupra; 

Ydhue V. United States, 321 T7. S. 414 (1943); Bowles v. WUUnyham, 321 
I U. S. 503 (1943). Petitioner’s argument re condition of its surplus (Br. p. 
7) is likewise erroneous. Note the reserves for i>ayment of taxes, etc. 
and the “Notes Payable” for the alleged royalty payments (JA 108, 107). 
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case. Confiscation is not asserted. The complaint is 
that the profits left were small. This does not invdoe 
our consideration of the question of lack of due process 
of law by reason of the amount determined. TTiere is 
no constitutional guarantee of more than a small profit 
in warwOTk (atp. 101). [Emphasis added.] [- 

See also Psaty <& Fuhmum v. Stimson, supra; LoweU Wool 
By-Products Company v. War Contracts Price Adjustment 
Board, supra; French v. War Contracts Price Adjustment 
Board, 182 F. 2d 560 (C. A. 9,1950). 

We submit that the rationale of tbe Universal Camera case 
is not applicable nor are the provisions of the Administrative 
Procedure Act, and that this Court, botb by expressed statutory 
expression and its own decision, may not review the Tax Court’s 
decision as to the amount of excessive profits received and the 
items of renegotiate sales, costs and profits whidi are basic to 
that determination. 

IV 

This Court does not have jurisdiction to review the nonconsti¬ 
tutional issues here presented 

On August 31,1951, this Court (with Judges Edgerton, Wil¬ 
bur K. Miller and Fahy setting) denied respondent’s motion 
that the present appeals should be dismissed for lack of juris¬ 
diction. While no reason for the denial was assigned by the 
Court in its Per Curiam opinion it seems evident that the Court 
desired an opportunity to review the entire record in the light 
of the petitioner’s oral claim that it had not been a£f<»ded pro¬ 
cedural due process. 

The record is now before this Court. It dearly indicates that 
the petitioner was jwroperly afforded procedural due jMncess. 
Petitioner’s claims as shown by the reccnd have been proven 
to be invalid. The remaining issues presented by the petitioner 
are as this Court has stated many times ^ not reviewable. 

“ U. 8. Electrical Motore, Inc. v. Jonee, supra; BlancJiard Machine Co. v. 
Reconstruction Finance Corp. Price Adjustment Board, 85 App. D. O. 861 
,(1948), 177 F. 2d 727; cert den., 838 U. S. 912 (1960); BAnp Construction 
Companu v. Secretary of War, supra; Eastern Machinery Company v. Under 
Secretary of War, supra; Warner d Stoasey Co. v. Reconstruction Finance 
Carp., 170 F. 2d 164 (19^); Psaty d Fuhrman t. Stimson, supra; LoweR 
Wool By-Products Company v. War Contracts Price Adjustment Board, 
supra. 
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We do not believe that we should encumber or lengthen thw 
brief by repeating the arguments and auth<Hities addressed to 
this Court in supp<»t of our motions to dismiss ” whidi 
£ded August 2, 1951, and cnally argued August 30,1951. 

Respondent, theref(»:e, respectfully renews its motions that 
these petiticms for review be dismissed fen: lack of jurisdiction. 

CONCLUSIOK 

For the reasons set forth above, we respectfully submit that 
these petitions to review the Tax Court’s cutlers should be dis¬ 
missed for want of jurisdiction, or that, in the event and to 
the extent that jurisdiction is entertained, the Tax Court’s 
order be affirmed. 

Holmes BAumDOE, 

Asmtant Attorney General, 
Fbedebicte. N. Cuelet, 

Attorney, Department of Justice, 

Attorneys for BespondenL 

October 1951. 

* A copy of which is priated in the SoK^ement printed hereto, pages 89-^ 
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of a net renegotiatiem rebate computed in the following der 
scribed manner. There shall first be ascertained the pcaiaon 
of the excessive iMofits determined by the renegotiation vdudi 
is attributable to the fiscal year wi^ req)ect to whidi' a net 
renegotiation rd)ate is claimed by the contractor or subccoir 
tractor (hereinafter referred to as "ren^otiated 3rear”). 
There shall then be ascertained the amount of the gross re¬ 
negotiation rebate for the renegotiated year, 'vdiidh amount 
diall be an allocable part of the additional amortization de¬ 
duction which is allowed for the renegotiated year upon the 
recomputation made pursuant to section 124 (d) of the Inter¬ 
nal Eevenue Code in connection with the, determinatkm of 
the taxes for such year and which is attributable to contracts 
with the Departments and subcontracts, except that the 
amount of the gross renegotiation rebate shall not exceed the 
amount of excessive profits eliminated for the> renegotiated 
year pursuant to the renegotiation. The allocation of the ad-' 
ditional amortization deduction attributable to contiacts with 
the Departments and subccmtracts, and the aHocaticKi of the 
additional amortization deductiem to the renegotiated year 
shall be determined in acccxdance with regulations piescril^ 
by the BoarcL There shall then be ascertained the amount 
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of the contractor’s or subcontract(Nr’s Federal tax benefit from 
Hie renegotiation for the renegotiated year. Such Federal 
tax benefit shall be the** amount by which the taxes for the 
renegotiated year under Qiapters 1, 2A, 2B, 2D, and 2E of 
the Internal Revenue Code were decreased by reason of omit¬ 
ting from gross income (or by reason of the application of the 
provisions of section 3806 (a) of the Internal Revenue Code 
with respect to) that portion of the excessive profits for the 
ren^tiated year which is equal to the amount of the gross 
renegotiation rebate. The amount by ^bddi the gross renego¬ 
tiation rebate for the renegotiated year exceeds the amount 
of the contracts or subcontract(Mr’s Federal tax benefit from 
the renegotiation for. such year Hiall be the amount of the 
net ren^otiation rebate for such year.. 


RESPONDENT’S MOTION TO DISMISS 
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War Contracts Price Adjustment Board, respondent 




Motion to dismiss petition for review - 

Respondent moves this Court dismiss the petition for review 
for the reason that this Court does not have jurisdiction imder 
SectiiHi 403 (e) (1) of tihe Ren^tiation Act, as amended, to 
review decisions of the Tax Court of the United States made 
with respect to determination of the amount of excessive prof¬ 
its pursuant to the Renegotiation Act. 

Reg)ectfully submitted. 

Fred^ck N. Cdrlet, 

Department of Justice, - 
Attorney for Respondent. 


UNITED STATES COURT OF APPEALS 

for the district of COLUMBIA CIRCUIT 

No. 11107 .. 

BIntj-Visb, Incorporated, PEnnoNBR 

V. 

War Contracts Price Adjttstment Board, respondent 
Memorandum in support of motion 


T - 


Pursuant to the provisions of the Ren^tiation Acty^as 
amended, the respcmdent, on March 6, 1046, determined that 

; ■ • i' . ■ y. > 

( 89 ) . - . . . . 
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fcH- the twelve znon^ fiscal period ended December 81, 1044, 
petitions bad realized excessive pix^ts on ren^oriable buri> 
ness in the amount of $35,000. A petition for redetermination 
of excessive profits was filed with the Tax Court of the United 
States, in accordance with Section 403 (e) (1) of the Act, as 
amended. Petitioner urged before the Tax Court that none 
of the profits recrived by it in its fiscal year ended December 
31,1944, was excessive. On January 26, 1951, the Tax Court 
rejected the contention of petitioner and found that ^^After 
an examinaticHi of all of the evidence we hold that petitioner’s 
IH*ofit8 were excessive to the extent of * * * $55,000 for 
1944.” 

In its petition f(»‘ review before this Court, petitioner states: 

(3) Decision sought to he reviewed. —^The decision 
sought to be reviewed is the decision of The Tax Court 
of the United States entered January 26, 1951, in the 
matter of KnvrVise, Incorporated v. War Contracts 
Price Adjustment Board, Tax Court Docket No. 476-R, 
whereby a determination of excessive profits was made 
by the Tax Court imder the assayed authwity of the 
statute last above cited. 

The Tax Court decision which was entared January 26,1951, 
states: 

The primary question for decision is whether peti¬ 
tioner realized any excessive profits and, if so, in what 
amounts.' 

The pertinent portion of section 403 (e) (1) of the Renegoti¬ 
ation Act, as amended, provides: 

Any contractor or subcontractor aggrieved by an orda* 
of the Board determining the amount of excessive profits 

* The petition in the Tax Court in addition to questioning the amount of 
excessive profits determined by the War Contracts Price Adjustment Board 
also alleged that respondent’s determination was in error because the Bene* 
gotiation Act violated the Fifth Amendment and other provisions of the 
Federal Constitution. Petitioner did not brief its constitutional argument 
nor did the Tax Court pass upon any the constitutional errors alleged. 
It must be deemed that petitioner by its actUm in the Tax Court waived and 
abandoned sndi claims. Furthermore, all issues alleged by petitioner in its 
Tax Court petition were decided adversely to petitioner in Ltdhter v. United 
Statee, 334 U. S. 742 (IdiS). 
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received or accrued by sudi contractor' ch* suboontractor 
may, within ninety days (not counting Suhday.or a legal 
hoh^y in the IMstrict of Columbia as the last day) alt^ 
the moling of the notice of sudi order tmder sidbsectioxi 
(c) (1), file a petition with The Tax Court of the United 
States for a redetermination thereof. ' Upon such filing 
such court have ^cdusive jurisdicticai, by OTder, to 
finally determine the amount, if any; of sudbt excessive 
IMt)fit8 received or accrued by the contractor or suborn^ 
tractor, and such determination shall not be reviewed or 
redetermined by any court or agency. The court may 
determine as the amount of excessive j»x>&ts an amount 
either less than, equal to, or greater than that dete*^ 
mined by the Board. A proceeding before the Tax Court 
to finally determine the amount, if any, of excesave 
profits shall not be treated as a proceeding to review the 
determination of the Board, but ^all be treated as a 
proceeding de novo. * * ♦ 

It is obvious that petitioner is seeking to have this Court 
review a decision of the Tax Court determining the amount 
of excessive profits. Sudi review is not authorized by the stat¬ 
utes, and this Court has consistently so held. Electri¬ 

cal Motors, Inc., v. Jones, 80 App. D. C. 329, 331; 153 F. (2d) 
134,136, wherein this Court said: 

* « « yIq think, therefore, that the statute places 
exclusive and unreviewable jurisdiction in the Tax 
Court to determine the amount of excessive profits, in¬ 
cluding questions of both law and fact in su(^ determi¬ 
nation, but that a ruling upon the jurisdiction of the 
Tax Court is untouched by that provision and, 1h^f(M*e, 
remains reviewable by this court. ♦ * ♦ 

This Court has reaffirmed this view in Blanchard Machine 
Company v. Reconstruction Finance Corporation Price Ad¬ 
justment Board, 85 App. D. C. 361,177 F. (2d) 727, cart, den., 
339 U. S. 912; Ring Construction Corporation v. Secretary of 
War of^the United States, 85 App. D. C. 386,178 F. (2d) 714; 
cert, den., 339 U. S. 943; Psaty <fe Fvhrman v. Stinson, 87 App. 
D. C.- , 182 F. (2d) 985; Eastern Machinery Co. v. Under¬ 

secretary of War, 86 App. D. C. 331,182 F. (2d) 99; and Lowed 
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Wool By-Products Company v. War Contracts Price Adjust¬ 
ment Board, No. 10802 (decided July 12,1951). 

The Unit^ States Court of Appeals for the Ninth Circuit 
in French v. War Contracts Price Adjustment Board, 182 F. 
(2d) 560,561 (1950) also held that a decision of the Tax Court 
detarmining the amount of excessive profits is not subject to 
review. See also Spaulding v. Douglas Aircraft Co., 154 F. (2d) 
419,427 (C. A. 9); Thomas Warner, Jr., et al. v. War Contracts 
Price Adjustment Board, 188 F. (2d) 363 (C. A. 9). 

There is no jurisdiction in this Court to review the Tax 
Courtis decision in this case. Accordin^y, it is respectfully 
submitted that the motion to dismiss the petition for review 
be granted. 

Fbedebick N. Cublby, 
Department of Justice, 
Attorney for Respondent. 
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m THE 


United States Conit of Appeals 

For the District of Columbia Circuit 


Nos. 11,106-7 


KNU-VISE, INCORPOEATED, Petitioner, 

V. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 


Petition to Review Decision and Determination of the 
Tax Conrt of the United States. 


REPLY BRIEF FOR PETITIONER. 

The principal points to which attention will be directed 
in this reply brief are: 

First: The record will not support respondent’s as¬ 
sertion that the nature of its defenses, affirmative 
claims and the facts upon which it relied were disclosed 
to petitioner’s counseL The proceedings in the Tax 
Court were lacking in procedural due process. 

Second: The substantive validity and binding effect 
of the agreement between petitioner and McKenna 
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must be judged by the law of Michigan. The agree¬ 
ment was valid and obligatory. The Tax Court is with¬ 
out power to treat it as a nullity. 

Respondent concedes on page 11 of its brief that the 
Tax Court did not determine whether or not the pay¬ 
ments to McKenna were made in discharge of a sub¬ 
sisting obligation. The decision below is in excess of 
the Tax Court’s jurisdiction and constitutes a confisca¬ 
tory taking of petitioner’s property without due 
process of law. Respondent’s argument to the con¬ 
trary is without statutory or constitutional support. 

L 

THE PROCEEDINGS BELOW WERE LACKING IN 
PROCEDXTRAL DUE PROCESS. 

Present counsel for petitioner did not represent it in the 
Tax Court. We, therefore, must look to the record to de¬ 
termine what happened there. The many assertions by 
respondent’s counsel that he told petitioner’s counsel what 
his claims were relate to matters not within our knowledge 
and outside of the record. 

Respondent seeks to support its assertions in this regard 
by occasional references to colloquy which is in the record. 
Neither counsel’s assertions nor the colloquy may properly 
be considered on this appeal: 

First: Because colloquy is not entitled to considera¬ 
tion as evidence by a reviewing court. As. the Second 
Court of Appeals puts it in Grossmcm v. Kridel, 90 F. 
(2d) 624, 626: “We have again and again said that 
we will pay no attention to informal colloquy between 
court and counsel, even if taken down.” 

Second: Because the only testimony in the record 
with respect to discussions between counsel is that of 
respondent’s witness Kurtz, a special agent of the 
F. B. L, who testified; 
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(A. 267) “Mr. Batter: Mr. Kurtz, do you re¬ 
call an occasion in Washington, D. C., at a meeting 
between Mr. Curley, yourself, and myself f 

“The Witness: I do. 

“Mr. Batter: When I was informed—^when you 
were eliciting information with respect to the details 
that compose the contents of these exhibits here this 
morning, and-1 was advised that the Federal Bureau 
of Investigation did not permit an inspection of its 
work papers. 

“The Witness: I remember the meeting, yes. 

“Mr. Batter: Do you remember a meeting here in 
Detroit about two weeks ago or ten days ago, when, 
on a similar occasion, as the result of a similar re¬ 
quest, Mr. Curley stated, ‘You know the FBI won’t 
permit you to inspect their papers’? 

“The Witness: I do not know that that was the 
exact statement. 

“Mr. Batter: In substance, it was. 

“The Witness: It might have been similar.” 

This testimony, which is the only evidence which 
this Court should consider, does not establish that in¬ 
formation was given to petitioner’s counsel concerning 
the defenses and claims of respondent; on the con¬ 
trary, it establishes that it was withheld. Kurtz’s tes¬ 
timony cannot be impeadbed by assertions of respond¬ 
ent’s counsel 

Third: On each occasion when respondent’s counsel 
made an assertion to the Tax Court with respect to the 
information furnished to petitioner’s counsel, peti¬ 
tioner’s coxmsel denied that he had received the infor¬ 
mation. While neither the assertion nor the denial is 
entitled to consideration on review, if either is con¬ 
sidered, the one should be given as much weight as the 
other. Thus, following the testimony of Kurtz above 
quoted, respondent’s counsel said: 

(A. 269) “Mr. Curley: Your Honor, there are 
two issues here. First, I have not withheld the basic 
information from Mr. Batter. I have stated that to 
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the Court time and time again. Mr. Kurtz, in my 
presence, in my oflBce in Washington, D. C., saw me 
and heard me advise Mr. Batter as to the contents 
of the items which we were disputing, and that was 
prior to the time that this case was set for trial, in 
June of 1949. That information Mr. Batter had. 
He knew them and sat there and copied the informa¬ 
tion.” 

Petitioner’s counsel replied: 

(A. 270) “Mr. Batter: All of this was denied me. 
Counsel plays loosely with the truth. It is something 
that he once accused me of doing, when he says that 
I have had all the information. I have not had it, 
and I have had a very sketchy piece of it—a refer¬ 
ence to a library file and a pencil sharpener and a 
whole account.” 

In note 10, page 30, of its brief and elsewhere, re¬ 
spondent refers to the June transcript. An excerpt 
from that transcript is quoted on page 9 of petitioner’s 
brief, where petitioner’s counsel denied that he knew 
any details of the items and in fact was refused a 
schedule of theuL 

“The information he gave me at that time simply 
involved six accounts in each year without the detaU 
of the item comprised therein. Yesterday after¬ 
noon, when I ask^ for a schedule of that, I was ad¬ 
vised I would not receive them.” (Statement of 
counsel for petitioner, June 14,1949, quoted in peti¬ 
tioner’s brief, p. 9.) 

Nor can words be much plainer than these (A. 157): 

“Mr. Batter: Frankly, your Honor, I don’t know 
what the Respondent’s position is. 

“The Court: You are wholly in the dark? 

“Mr. Batter: Wholly in the dark, your Honor.” 

Colloquy cannot serve as a substitute for the pleadings 
which the Tax Court rules and precedents require. The 
“opportunity to know the claims of the opposing party” 
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guaranteed by the Fifth Amendment {Morgam, v. Z7. S., 
petitioner’s brief, p. 32) is not afforded by informal or off- 
the-record conversations. As the Tax Court said in the 
Cohen case, 7 T. C. 1002 (petitioner’s brief, pp. 28-30), 
when Congress invested the Tax Court with jurisdiction in 
renegotiation cases, “it was on the assumption that its 
procedure and practice would be adopted as far as reason¬ 
ably consistent with renegotiation proceedings.” 

On page 29 respondent argues that no answer at all is 
necessary even in order that the Tax Court may find that 
petitioner’s excessive profits were in an amount greater 
than those originally determined by the Board, notwith¬ 
standing the provisions of Tax Court Rules 14 and 19 HI to 
the contrary, and notwithstanding the clear holding of the 
Fowler case (petitioner’s brief, p. 28) and the Cohen case 
to the contrary. The whole tenor of respondent’s argu¬ 
ment seems to be that if one brings a renegotiation case to 
the Tax Court he must either offer evidence and sustain the 
burden of proof with respect to every item of receipts, dis¬ 
bursements, income and expense of the petitioner, large or 
small, during the entire period under consideration, or must 
submit to such an arbitrary, confiscatory, and punitive de¬ 
cision as that rendered in the instant case. Such an ap¬ 
proach to any proceeding, judicial or administrative, is far 
removed from reality or practical considerations. It would 
make proceedings for review in the Tax Court a snare and 
a delusion. Respondent’s argument demonstrates, perhaps 
better than any argument we can make, why procedural 
due process is lacking when issues are not framed in ad¬ 
vance of the hearing. No war producer, large or small, 
would have the time, money and personnel necessary to offer 
e-jidence in support of the propriety of every fiscal trans¬ 
action in which it engaged over a period of one or several 
years. No tribunal or judicial body would have the time, 
patience or facilities required to hear and determine such 
cases. No orderly procedure for hearings in such cases 
could be devised. As in the case at bar, confusion would be 
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confounded. When it is remembered that the alternative to 
any such illusory and chaotic proceedings as those envi¬ 
sioned by respondent and those actually conducted by the 
Tax Court in this case is simply the filing of an informative 
answer framing issues, the substance of respondent’s argu¬ 
ment vanishes into thin air. 

In United States v. Sh^tbert, (D. C., N. Y.) 11 P. E. D. 
528, 533, an anti-trust case. Judge Leibell said: 

“In an address before the New York State Bar Asso¬ 
ciation, January 24,1951, Judge E. Barrett Prettyman 
of the United States Court of Appeals, District of 
Columbia Circuit, stated with respect to anti-trust 
cases:—^‘The fact is that controversies of the scope and 
complexity of these trials cannot be resolved unless 
issues are framed and evidence directed to them and 
them alone. This is not merely a philosophical fact; 
it is also a physical fact. There simply are not enough 
time, money, judges, and available lawyers to test in a 
formal proceeding the existence and the nature of every 
transaction performed or contemplated by a person or 
a group of persons over an extended period of time. 
The bar which is involved, both government and pri¬ 
vate, must, as a matter of necessity, be brou^t to the 
realization, and to the practice, that a trial is for the 
determination of issues; issues are disputes; a dispute 
must concern a known subject; to be justiciable, the po¬ 
sitions of the parties upon the subject must be known; 
to be persuasive, evidence must be understandable and 
definitive.’ ” 

The foregoing principles would be applicable to this case 
if nothing more were involved than the assertion by re¬ 
spondent of factual and affirmative defenses. However, the 
case involves not only the assertion of such defenses but 
also the assertion of affirmative claims for relief by reason 
of which petitioner was held to be liable for an amount 
$40,000 in excess of that determined by the Board. Surely, 
when affirmative claims are made, due process requires that 
their basis be disclosed by pleadings. 
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Certain statements in respondent’s brief might lead one 
to infer that the making of the afi&rmative claim was more 
or less fortuitous (e.g. respondent’s brief, Par. 14, p. 9). 
The record clearly indicates otherwise. The Tax Court 
based its findings upon schedules which had been prepared 
by Kurtz many months prior to the commencement of the 
hearings (A. 243 and following). Before evidence was in¬ 
troduced in this case, respondent’s counsel indicated that it 
was his intention to claim amounts in excess of those found 
by the Board, but he refused to plead or to disclose the 
basis for his claim and the Tax Court supported him in his 
refusal (see, for example, A. 150). 

Bespondent is critical of the evidence which was offered 
on behalf of petitioner (see, for example, respondent’s 
brief, p. 9). Such critical comment hardly becomes one 
who deliberately concealed the claims which petitioner 
might be called upon to meet and whose calculated refusal 
to frame issues made it a practical impossibility for the 
hearings to proceed in an orderly fashion. Executive 
agencies of the Government are clothed with vast and un¬ 
precedented power to learn the most intimate facts con¬ 
cerning the affairs of citizens. When, as in this case, those 
powers have been exercised and hearings are to be con¬ 
ducted before administrative or judicial tribunals, the 
Government should be required to make a full and fair 
statement of its position in order that the citizen can pre¬ 
pare to meet it 

As was said in Lawrence v. American Surety Co,, 263 
Mich. 586, 596, 249 N. W. 3; 

‘‘The State is entitled to the full protection of the 
laws its enacts, but citizens dealing with it are entitled 
to like protection. There can be no virtue in a ruling 
which -^1 favor the state at the expense of the legal 
rights of those who deal with it. ‘A^en a decision is 
right, the government wins though it loses the suit.’ ” 
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n. 

PETinONEB WAS OBLIGATED UNDER MICHIGAN 
LAW TO MAKE THE PAYMENTS TO McEENNA. 
THE TAX COURT LACES POWER TO TREAT AS 
PROFIT THAT WHICH IN FACT IS EXPENSE OF 
DOING BUSINESS. 

There appear to be two facets to respondent’s argoment 
directed to the validity and binding effect of the agree¬ 
ments between petitioner and McKenna. Respondent says: 
first, that the mles of decision in this case must be the same 
as in an income tax case, and therefore it is nnnecessary 
to determine whether or not petitioner was obligated to 
make the payments (see respondent’s brief, pp. 11, 17); 
and, second, that the agreement was not enforceable under 
the Michigan Statute of Frauds. 

We will discuss these claims in inverse order. 

A. The Statute of Frauds Has No Application. 

The Michigan Statute of Frauds upon which respondent 
relies (respondent’s brief, pp. 22-3) was not pleaded below 
and the Tax Court gave no consideration to it. It is con¬ 
trary to accepted concepts of orderly procedure that such 
a question should be presented for original consideration 
by a reviewing court. 

However, respondent’s argument is without merit. Re¬ 
spondent relies upon BenedeJc v. Mechanical ProductSy Inc., 
314 Mich. 494, 22 N. W. (2d) 901. Plaintiff in that case had 
brought an action at law against defendant for breach of 
an alleged oral licensing agreement Defendant had oper¬ 
ated under the agreement for about three months and then 
had terminated. Plaintiff’s declaration was in three counts, 
the first on the executory portions of the agreement and the 
second and third for amounts accrued by reason of i)art 
performance (see 314 Mich, at 516). A motion to dismiss 
the first count was granted in the lower court and plain- 
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tiff appealed. The Michigan Supreme Court affirmed, but 
as the Court said: 

‘‘This does not affect plaintiff^s rights under the sec¬ 
ond and third counts, under which plaintiff claims the 
right to recover for having performed his part of the 
oral contract.” (314 Mich, at 516) 

Kurtz V. Ford Motor Compcmyy 62 F. Supp. 255, also in¬ 
volved an executory oral contract. 

The distinction between those cases and the case at bar 
is clearly drawn in Reeck v. Caloy Corporation, 329 Mich. 
453 (1951), 45 N. W. (2d) 349. The unanimous opinion of 
the Court in that case was written by Justice Boyles, who 
also wrote the majority opinion in the Benedek case. In 
the Reeck case, plaintiff was in the business of selling a 
line of metal tile called Dura-Tile. Defendant wanted 
plaintiff to drop that line and to introduce and sell defend¬ 
ant’s line. Sears Boebuck & Company was one of plain¬ 
tiff’s customers. It was orally agreed that plaintiff should 
receive a commission on all direct sales by defendant to 
Sears Roebuck & Company and a favorable price on tile sold 
by plaintiff as broker to others. Justice Boyles said (pp. 
457-8): 

“Appellant claims that plaintiff’s contract is not 
enforceable because it was not necessarily to be per¬ 
formed within a year. In Plastray Corporation v. 
Cole, 324 Mich. 433, 443 (8 ALB 2d 1199), where the 
benefit to the plaintiff was to come in the future, and 
the plaintiff had given up something for which it could 
not receive a contemporary corresponding benefit, as 
consideration for the agreement, the Court said: 

“ ‘In consequence, termination at any time by de¬ 
fendant might not leave the parties in status quo 
amte and refusal to grant specific performance 
would, accordingly, work a hardship and result in 
an injustice. Hobbs v. Brush Electric Light Co., 75 
Mich. 550; Stearns v. Railwa/y Co., 112 Mich. 651; 
Raymond v. White, 119 Mich. 438, and Western 
Newspaper Union v. Kitchel, 201 Mich. 121, are cases 


10 


in which agreements calling for a continning per¬ 
formance terminable on plaintiff part but not on 
defendants* were held enforceable at law by plain¬ 
tiffs because they had paid substantial considera¬ 
tions.* 

^‘The circuit judge properly concluded that plaintiff 
had a contract for exclusive distribution of Caloy metal 
tile, and that plaintiff had paid a substantial considera¬ 
tion for it by giving up his distributorship of Dura- 
Tile and his commissions on the sale of Dura-Tile to 
Sears-Eoebuck. The defendant breached the contract. 
The judgment is within the range of plaintiff*s dam¬ 
ages as shown by the testimony and is affirmed.** 

I 

The Benedek and Reeck opinions are not inconsistent. 
The former is a case where the contract was executory and 
the stains quo could be re-established; the latter a case 
where the contract was executed on the part of the plain¬ 
tiff and the stains qtu) could not be re-established. And the 
instant case is stronger on its facts than any of those cited. 
The subject matter of the agreement between petitioner and 
McKenna was not a patent or patents; it was a going manu¬ 
facturing business. The profit which petitioner derived 
during the war years in question stemmed directly from the 
operating of that manufacturing business. Respondent 
simply blinds itself to the significance of the fact which 
it concedes, that McKenna gave up the manufacturing busi¬ 
ness and all the assets and data which he used or developed 
in connection with it. Respondent would have it that this 
is a mere fortuitous circumstance enuring solely to the 
benefit of the United States and upon which neither Mc¬ 
Kenna nor the petitioner could rely. We submit that re¬ 
spondent *s argument is transparently fallacious. 

B. Respondent Msconstroes the Renegotiation Act and 
the Powers of the Tax Court Thereunder. 

Respondent states (respondent’s brief, p. 17): 

“Under the present proceeding our interest is not 
directed to the ‘legal obligation* involved but rather is 
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directed to whether or not the alleged contract is *al- 
lowable as a deduction • • • under chapters 1 and 2 E 
of the Internal Eevenne Code/ 

The introductory portion of the argument in petitioner’s 
brief anticipated this contention and, we submit, answered 
it. The language quoted by respondent appears in Section 
(a)(4)(B) of the Renegotiation Act, quoted on pages 39 
and 40 of supplement 1 to our brief. That section first 
defines profit to mean: 

‘‘The excess of the amount received or accrued • • • 
over the costs paid or incurred with respect thereto.” 

That definition is followed by a Congressional mandate 
that: 

“Such costs shall be determined in accordance with the 
method of cost accounting regularly employed by the 
contractor in keeping his books, but if no such method 
of cost accounting has been employed, or if the method 
employed does not • • • properly reflect such costs 
• • • in accordance with such method as * * * does 
properly reflect such costs.” 

This language plainly means that the word “profit” is 
used in its everyday sense as signifying the excess of in¬ 
come received or accrued over expense paid or accrued. 
The amount of the excess is to be judged by the contrac¬ 
tor’s books if it is properly reflected therein; if it is not 
properly reflected therein, other methods can be employed, 
but only for the purpose of ascertaining the amount of the 
excess. 

The section contains two more sentences. The first of 
these provides that— 

“Irrespective of the method employed • • *, no item of 
cost shall be charged to any contract ** * to the extent 
that • • • such item is unreasonable or not properly 
chargeable • • •’> 
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thereto. That is hut to say that substance prevails over 
form. The concluding sentence is that upon which re¬ 
spondent relies: 

“Notwithstanding any other provisions of this sec¬ 
tion, all items estimated to be allowable as deductions 
and exclusions under chapters 1 and 2 E of the Inter¬ 
nal Bevenue Code shall * • • be allowed as items of 
cost • • 

That is a Congressional mandate that, notwithstanding the 
power granted by statute to look to substance over form, 
anything which is deductible or excludable from income 
under Sections 1 or 2 E of the Internal Revenue Code must 
be allowed as an item of cost in determining expense of the 
contractor. It forbids the Board or the Tax Court to disre¬ 
gard obligations or expenditures of the contractor which 
are excludable or deductible for income tax purposes, 
whether they be deemed reasonable or unreasonable. It is 
not a grant of power to the Board or to the Tax Court 
completely to disregard all items of expense which are not 
deductible or excludable for tax purposes. The method of 
cost accounting which is to be employed is not that pre¬ 
scribed by the Internal Bevenue Code, but that which 
properly reflects costs, and the starting point must be the 
method of cost accounting which the contractor himself 
employed. If the Tax Court construed Section (a) (4) (B) as 
respondent suggests, it thereby exceeded its jurisdiction 
and constitutional power. 

As we have elsewhere pointed out (main brief, pp. 17- 
21), renegotiation differs from taxation both in respect to 
the source of the power and in the permissible manner of 
its exercise. The power to impose taxes on income is ex¬ 
pressly granted by the Sixteenth Amendment and is not 
limited to net income, albeit that Congress cannot tax as 
income that which is not income in fact. Tax deductions 
and exclusions are matters of legislative grace. 

But in renegotiation, that which can be taken by the 
Government is only so much of the profit as is determined 
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to be excessive, and there first must be profit in fact. The 
term “profit” means—and Congress expressly defined it 
to mean—the excess of income over expense. The need for 
taking expense into account arises not from legislative 
grace (although the mandate is found in the Act) but from 
constitutional necessity.* 

This case does not involve the determination of the por¬ 
tion of the profit (if any there was) which is reasonable or 
excessive. Rather, it involves the total disregard of con¬ 
stitutional protections and Congressional mandates by the 
Tax Court and by respondent with the result that expense 
has been treated as profit. There was an unwarranted and 
entirely arbitrary and confiscatory misinterpretation of 
Section (a)(4)(B) of the Renegotiation Act. The vice is 
so fundamental and apparent as to destroy aU foundation 
for the Tax Courtis opinion. 

But if the question of tax-deductibility were involved, 
respondent’s argument with respect to the non-deductibil¬ 
ity of the payments to McKenna under the Internal Reve¬ 
nue Code and Regulations is not well-grounded. In the 
Thomas Flexible Cou'piing Co. case, 158 Fed. (2d) 828, upon 
which respondent relies, the payments were held non¬ 
deductible for tax purposes because the taxpayer had en¬ 
joyed for eighteen years all the rights purported to be 
granted by the agreement relied upon. Moreover, the 
Court of Appeals regarded itself as conclusively bound by 
the Tax Court’s findings under the rule of the Dobson case 
{Dobson V. Commissioner, 320 U. S. 489). The Thomas 
Flexible Cov/pling Co.'case does not support respondent’s 
position because, first, McKenna was under no obligation 
to give his manufacturing business to petitioner and had 
not previously done so in the case at bar, and second, be¬ 
cause the rule of the Dobson case was repealed by the 1948 
Amendment to Section 1141 (a) of the Internal Revenue 

* See, as to utility rates, Federal Power Cortmisison v. Natural Gat Pipeline 
Co., 315 n. S. 575, 62 S. C. 736, 86 L. Ed. 1037; Federal Power ComnUesion 
V. Rope Natural Gas Co., 320 IT. S. 591, 64 S. C. 281, 88 L. Ed. 333. 
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Code. Even if respondent’s premises were sound, they 
would not support its conclusion. 

It has been held in tax cases that such payments as are 
here involved are expense of doing business. For example, 
in Buffalo Eagle Mines Inc. v. Comndssioner, 37 B. T. A. 
843, 850, the petitioner’s stockholders transferred a mine to 
petitioner in exchange for shares of stock and a ‘‘charge” 
of ten cents a ton on production- The Tax Court held: 

“The obligation to pay is based on a contractual 
liability whi^ is a charge upon the operation of peti¬ 
tioner’s business and the production of coaL If the 
amount be not deductible as rental or royalty, it is cer¬ 
tainly deductible as an ordinary and necessa^ busi¬ 
ness expense, for petitioner’s continued operation was 
dependent upon the payments being made quarterly 
while the mine was being operated, and without the ex¬ 
penditure petitioner could not operate.” 

See, also. Helvering v. Russian Finance <& Construction 
Corp., (C. A. 2), 77 Fed. (2d) 324. 

In Monroe Sand d Gravel Co. v. Commissioner, 36 
B. T. A. 747, contemporaneously with the acquisition of 
petitioner’s stock, the purchasers made advances to the 
corporation and entered into an agreement whereby they 
would receive five cents per cubic yard on all of the sand 
and gravel sold by petitioner from designated properties. 
The Tax Court held that the payments were not royalties, 
rentals or salaries, but were, nevertheless, deductible. It 
said (pp. 751-752): 

<(• • • credits due Thornton and Holloway un¬ 
der petitioner’s contractual obligation were not a divi¬ 
sion or distribution of petitioner’s net profits, but con- 
. stituted a charge against petitioner’s gross receipts, 
irrespective of the amount of its net profits, if any. 
The petitioner’s contractual obligation was in consider¬ 
ation for the financial assistance of Thornton and 
Holloway to assure petitioner’s financial integrity and 
the contmued operation of its business enterprise. This 
obligation was a charge upon the maintenance and 
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operation of petitioner’s bnsiness and, in onr opinion, 
the credits in the amounts of $8,432.02 for 1030 and 
$14,001.68 for 1931 made pursuant to such obligation 
constituted ordinary and necessary expenses incurred 
in petitioner’s business and, as such, are allowable de> 
ductions. Cf. La Monte S Son v. Commissioner, 32 Fed. 
(2d) 220, reversing 13 B. T. A. 365, and Louis C. RoUo, 
20 B. T. A. 799.” 

The anomaly in respondent’s argument is evidenced by 
what actually happened at the hearings in this case. Peti¬ 
tioner sought to prove that the Bureau of Internal Bevenue 
had made examinations of petitioner’s affairs for the years 
in question and other years and to introduce the agent’s 
reports which showed that the payments to McKenna were 
allowed as tax-deductible expenditures. (Counsel for re¬ 
spondent objected (A. 181-2). He said: 

“• • • the Commissioner is only interpreting the 
Code for income tax purposes; he is not interpreting 
for renegotiation • • * What we will do here is to try 
the income tax case instead of trying the renegoti^ 
tion case.” (A. 182.) 

The Tax Court sustained the objection and refused admis¬ 
sion into evidence of the agent’s reports (A. 182-85). 

But if we may be permitted to depart from the record, 
although the Tax Court would pay no heed to the Bureau’s 
determination, the Bureau took a quite different attitude. 
It reversed its position and is now seeking to claim tax 
deficiencies against petitioner based upon the Tax Court’s 
decision in the renegotiation case. Petition for redetermi- 
nation is now pending in the Tax Court (Docket #31191). 
Unless this Court intervenes, petitioner will be completely 
destroyed and not only all of its wartime profit but also its 
capital and surplus will arbitrarily have been confiscated 
and it will be left only with liabilities.* The Constitution 
does not permit such oppressive action and this Court 
should not condone it. 

*See aaalyais of sorplTU, petitioner’s brief, p. 7 and note. 
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The Tax Court cannot exceed its constitutional and stat¬ 
utory powers. The power to renegotiate cannot constitu¬ 
tionally be exercised unless there be a profit in fact Con¬ 
gress could not and did not contemplate that expense could 
be treated as profit for renegotiation purposes nor did it 
empower the Tax Court so to decide. Congress could not 
have contemplated that by the cumulation of errors of sub¬ 
stance and procedure which this record demonstrates, a war 
producer could be stripped of all assets—^profit, capital, 
surplus—and left only with liabilities that it lacks the abil¬ 
ity to satisfy. 

“ • • • our government is not one of mere convenience 
or efficiency. It has a stake, with every citizen, in his 
being afforded our historic individual protections • • •. 
About them we dare not become careless or complacent 
when that fashion has become rampant over the 
earth.” (Butledge, J., in Kotteakos v. U. 8,, 328 U. S. 
750, 773.) 
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